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IN THE SENATE OF THE UNITED STATES. 



Dbcsmbbb 18, 1654. — Orderad to be printed. 



Mr. JoNBS, of Iowa, made the following 
REPORT. 

[To accompany bill S. No. 254.] 

The Committee on Pensions, to whom teas referred the documents reUomg 
to the claim of Mrs. Catharine Arnold, (widow of Ripley A. Arnold, late 
an officer of the United States army, J for pension, beg leave to report: 

In order to give a fall and reliable statement of the facts in this case, 
the following report of Lieut. R. H. Anderson and letter from the Ad- 
jutant Greneral of the United States army are here inserted : 

Adjutant Gbnbral's Office, 

Washington, April 13, 1854. 

Sie: In reply to your inquiry of the 10th instant, I have the honor 
lo submit the foUow^ing transcnpt, taken from the official records of the 
military history of the late Brevet Major Bipley -4. Arnold, captain of 
ihe 2d regiment of dragoons, 

Ripley A. Arnold was graduated from the Military Academy, July 
1, 1838, agd conmissioned as 2d lieutenant in the 2d dragoons, and 
shortly afterwards joined his regiment in Florida, where he continued 
lo serve till the close of the war against the Indians in that country. 
His services in this war were active and efficient, and he was brevetted 
a captain " for gallant conduct in the war against the Florida Indians, 
to date from April 19, 1842," the day of the affair at " Pilaklikahal" 
against Halleck Tustennuggee, in which he was particularly distin- 
guished. 

On the breaking out of the Mexican war, the 2d dragoons, in which 
Brevet Captain Arnold then held the rank of 1st lieutenant, was en- 
camped opposite Matamoras, and it formed part of the small force 
under General Taylor that sustained so nobly the first conflicts on the 
Rio Grande. On these occasions Captain Arnold was again distin- 

r* ;hed, and won the brevet of major, to date from May 9, 1846, foir 
"gallant and meritorious conduct in the battles of Palo Alto and 
Resaca de la Palma." He was promoted a captain in his regiment 
August 18, 1847, and continued with it till the termination of the war, 
when he accompanied it to Texas, where he was serving at the time 
of his death, September 6, 1853. Of the unhappy circumstances wWch 



2 CATHARINE ABNOLO. 

led to this event I do not feel at liberty to express any opinion, or to 
do more than enclose you a copy of the report made to me on the sub- 
ject by Lieut. R. H. Anderson, the successor of Brevet Major Arnold 
m the command of Fort Graham. The transaction is about to undergo 
a judicial investication, and m advance of a lejg[al verdict you will per- 
'<;eive that it would not be proper in me to prejudge the case. 

The letter of Mr. Thomas S. Bryant is, agreeably to your request, 
therewith returned. 

I am, sir, very respectfully, your obedient servant, 

S. COOPER, 

AJjutant General. 



Fort Graham, Tbxas, 

September 7, 1853. 

Sir: It is my painful duty to report to you the death of Brevet Ma- 
jor R. A. Arnold, 2d dragoons. He was killed in an encounter with 
Assistant Surgeon J. M. Steiner, U. S. army, at this post, at half-past 
10 o'clock a. m., yesterday, the 6th instant. The following are some 
of the particulars attending this fatal affray. There have existed for 
about a year some causes of disagreement between Dr. Steiner and 
Major Arnold. On the night of the dth inst., a quarrel between Dr. 
Steiner and Lieutenant Bingham was the cause of a great deal of noise 
and disturbance in the garrison. The officer of the day and others 
were endeavoring to stop the noise when Major Arnold came to the 
spot and said that such quarrelling and noise could not be allowed and 
that the officers must retire to their quarters. Dr. Steiner asked Major 
Arnold whether he intended to arrest him. Major Arnold replied that 
he did not deem it necessary to do so at that time if be (Dr. Steiner) 
would retire at once to his quarters. Dr. Steiner replied in an infuria- 
ted manner, and amongst other things he said that Major Arnold must 
not attempt to arrest him, for he would kill him if he did so. No one 
believed that this threat was made with any deadly intention, but attri- 
buted it to the state of furious excitement into which Dr. Steiner had 
been thrown by drinking and quarrelling. 

Major Arnold did not then arrest either Dr. Steiner or Lieut. Bing- 
ham tor the reason that they were in such a condition and mood that 
the application of the arrest would have been of no avail. With much 
difficulty- these two officers were at len^h taken to their own rooms 
and quiet was restored. The next morninff at about 10 o'clock. Major 
Arnold send for me and placed in my hands three papers— one was an 
order assigning me to the place of adjutant whilst the sickness of 
Lieut. Tyler the post adjutant sh9uld continue, another was an order for 
the arrest of Lieutenant Bingham and Dr. Steiner, and the third was a 
copy of some instructions from head quarters 8th military depart- 
ment to Dr. Steiner. I found Dr. Steiner and Lieutenant Bingham to- 
gether in the quarters of the latter, and they appeared to be about re- 
newing the quarrel of the previous night. 1 exnibited the orders and 
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anested them. Dr. Sterner read the order for his arrest and threw it 
on the floor saying that no man should arrest him and that he would see 
Major Arnold about it. He left the room in a high state of excitement. 
I followed him to the door and said to him, Doctor, do not see Major 
Arnold, you will commit yourself by doing so. It never entered my 
bead that he would commit himself in any other way than by using 
violent words and in failure to obey the arrest at once. I went back 
into the room to receive the two orders I had let Lieut. Bingham have 
lo read, and whilst in the act of taking them I heard pistol shots in very 
rapid succession at the quarters of Major Arnold. I ran to the spot as 
rapidly as I could, but although the distance was not more than thirty 
yards, six shots had been fired before I reached the spot. Major Ar- 
nold had fallen and was lying in the passage between the rooms of his 
quarters ; Dr. Steiner went off at once. He had fired four shots, each 
of which look effect, two very near together in the lower portion of the 
abdomen of Major Arnold, one in his right G;roin and the fourth broke 
his left arm midway from the shoulder to the elbow. Major Arnold 
bad fired two shots without effect. He expired within fifteen minutes 
from the time when he fell. I was proceeding to secure Dr. Sterner 
when I met him on horseback. On my re-arresting him be dismoi^ed 
and I went with him to his quarters. He solemnly pledged himself to 
•me to obey the arrest — said that he was prepared to abide his trial and 
•that he meant to surrender himself to the civil authorities. Upon a writ 
•of habeas corpus he will be delivered into the custody of tne proper 
•officers. 

I have not forwarded an inventory of Major Arnold's eflfects, as his 
^widow is here to administer upon them. Inventories of the public 
^property for which Major Arnold was respons^le will be forwarded as 
soon as they can be made out. . 

I am, very respectfully, youi^ obedient servant, 

R. H. ANDERSON, 
LieiUenant 2d dragoons. 

(Colonel S. Cooper, 

.Adft Gen. V. S. Army^ Washington^ D. C 

'True copy: 

W. G. FREEMAN, 

Ass't AdjH Gen. 
Ab/utant*s Office, A'pril 13, 1854. 

There is no existing law which gives to the widow of officer or pri- 
vate .of the regular army either pension or half-pay, unless the soldier 
• died of wounck received or diseases incurred in the Mexican or some 
previous war* The laws respecting naval pensions, however, grant 
five years' half pay to the widows of all who die in the service of 
wounds, injuries, or diseases incurred, or casualties happening w^hile in 
the line oi' duty. The committee, under recommenciation from the 
Commissioner of Pensions, have reported a bill placing widows of the 
army upon the same footing, in this respect, with widows of the navy, 
i Having recognized the justice of this class of claims_^in jhaj '" 
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347, report 229) the committee regard the peculiar and painful cir- 
cumstances attending Mrs. Amolcrs bereavement, and the previcJus^ 
meritorious services of her deceased husband, as justifying the special 
action of Congress in her behalf, and herewith report back the bill 
with a recommendation that it pass. 
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33d Conorbss, ) SENATE. ( Rbp. Com. 

2d Session. > { No. 396. 



IN THE SENATE OF THE UNITED STATES. 



Dbcbmbbr 19, 1854.— Ordered to be printed. 



Mr. Shields made the following 
REPORT. 

T%e Committee on ISliiary Affairs^ to tckom teas rtferred the petition of 
James P. Heathy having had the same under consideration^ respectJvUy 
report: 

The petitioner asks to be paid for bis services as aid to Gen. Levin 
Winder, commander-in-chief of the Maryland militia in the war of 
1812;. but he exhibits no satisfactory evidence of such service, nor do 
the official records show that he ever acted as such aid. 

The committee have ascertained that the petitioner, during a part of 
the war of 1812, while he was register in chancery for the State of 
Maryland, and consequentiy not subject to militia duty, volunteered as 
a pnvate aid to Gen. Winder, whom he accompanied as such for a few 
months ; that he was not enrolled as one of tJie governor's staff, nor 
was he subject to the rules of war ; and that he enjoyed the emolu* 
ments of his State office all the while. The delay of forty years in 
making this demand upon the United States fortifies the committee in 
their opinion, that the petitioner has not made out a claim ; and 
they report as follows : 

Resolvedj That the prayer of the petitioner ought not to be granted. 
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33d Congress, > SENATE. C Rep. Com. 

2d Smion. > { No. 397. 



IN THE SENATE OF THE UNITED STATES. 



Dbcuucr 19, 1854. — Ordered to be printed. 



Mr. Shields made the following 
REPORT. 

2%6 Committee on Military Affairs^ to whom was referred the memorial of 
Samuel Af. Clendeniny hamng had the same tmder consideration^ respect" 
/idly report : 

This appears to be a claim for compensation for services as clerk to 
Lieut. Ruggles in 1840, relative to the expenses and troubles then ex- 
isting between the Territory of Iowa and the State of Missouri, 
amounting to $42. After a careful examination of the accounts of 
Lieut. D. Ruffgles, on file in the Treasury Department, as well as of 
the records ofthe office of the Third Auditor of the Treasury, no infor- 
mation can be obtained relative to this claim. Lieut D. Ruggles was 
a disbursing officer of the quartermaster's and commissary departments ; 
and if the memorialist has a claim, it is against that officer, and not 
against the United States. The committee therefore report as follows : 

Resolvedf That the prayer of the memorialist be not granted. 
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U Session. J { No. 39a 



IN THE SENATE OF THE UNITED STATES. 



DccEMBER 30, 1854.— Ordered to be printed. 
.Mr. BaoDHEAD made the following 

REPORT. 

tTo accompany bill S. 522.] 

Thf CommiUee of Claims, to vJiom was re/erred the memm'ial of Ross Wil- 
kins and the petition ofB. JP. ii. WiiherelU repwt: 

These are applications from one of the judges of the Territory of 
Michigan, and from the son and legal representative of another, to be 
allowed the benefits of the act of the last session of Congress entitled 
**An act to provide compensation for the services of George Morell, in 
atljusting titles to land in Michigan." This act allows compensation 
lo Judges Chipman and Woodbridge as well as to Judge Morell, and 
the same reasons which justified the payment to them, as members of 
the " land board" in virtue of their judicial tenures, would seem to re- 
quire that like compensation should be allowed to the other judges. 
The accompanying bill merely extends the operation of the act of last 
se^Nsion so as to embrace the other judges. A full statement of the case 
will be found in report No 91, first session thirty-third Congress. 
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33i> CoNGKBSS, > SENATE. C Rbp. Com. 

2dSestum. $ { No. 399. 



IN THE SENATE OF THE UNITED STATES. 



Jakuart 2, 1855. — Ordered to be printed. 



Mr. Clay made the following 

REPORT. 

[To accompany joint resolution S. 34.] 

2%e CammUtee on Claims^ to tohich was referred the joint resolution for the 
rdiefofJohn Donnel Sf Sons, have had the same under consideration and 
submit the foUomng report : 

The joint resolution introduced into the Senate on the 21st July last 
proposes " that the Third Auditor be authorized and required to reopen 
and adjust the claims of John Donnel & Sons for damages sustained 
in consequence of the sinking of the ships Chesapeake and Thomas 
Wilson, for the defence of Bdtimore, in 1814, and that said claims be 
adjusted under the supervision of the Secretary of the Navy, upon the 
same principles and mode of ascertaining the damages as were laid 
down and acted upon in the case of the * Scioto,' and other subsequent 
cases, by the Secretary of the Navy." 

The only testimony touching the questions involved in this case, fur- 
nished the committee, is found in a letter from the Third Auditor to the 
Hon. James A. Pierce, (herewith submitted,) which, so far from sup- 
porting the claim of Donnel & Sons to further indemnity on the ground 
suggested in the foregoing resolution, tends rather, in the opinion of the 
committee, to show tnat the damages sustained in the sinking of the 
ships Chesapeake and Thomas Wilson were ascertained in the same 
mode and adjusted upon the same princioles laid down and acted upon 
in the case of the " Scioto." The Auditor says : " The twenty-five 
per cent, was paid, in each case, upon the valuations of the vessels at 
the time of sinking, as given in the testimony." 

If, however, it were made to appear that a diflferent rule, adverse to 
the interest of the claimants, had been adopted in their case, the com- 
mittee would have hesitated to reopen the claims for adjustment after 
the lapse of near a quarter of a century since their supposed final 
adjustment. Although there be no statute of limitations in favor of the 
government, yet pubnc interest and policy forbid the idea that its citi- 
zens may demand a reopening of ancient claims long since adjusted, 
upon which they have slept, without complaint of wrong or petition for 
redress, until the means of eviscerating the truth and securing the 
ends of justice shall have been lost or removed beyond the reach of 
Congress. 

The committee have, therefore, instructed me to report against the 
adoption of the resolution. 

Digitized by VjOOQIC 



Digitized by VjOOQ IC 



SZd CoNcmBss, ) [SENATE.] ( Rsp. Com. 

2dSetsioH. $ { No. 400. 



IN THE SENATE OF THE UNITED STATES. 



Jar VARY 3, 1855.— Ordered to be printed. 



Mr. Waj>b made the following 

REPORT. 

[To accompany bill 8. 533.] 

The Cammiuee of Claims^ to nAom was referred the petition of WHliam P. 

Yowigi report : 

It appears that the petitioner was duly appointed inspector of cus- 
toms in the district of Norfolk and Portsmouth, Virginia, and performed 
the duties of the office in an efficient and satisfactory manner from the 
2d day of April, 1834, to the 31st October, 1838- 

In his letter to the collector, dated the 9th March, 1834, approving 
and sanctiotiing the appointment of Mr. Young as an inspector, the 
Secretary of the Treasury adds : " He will be allowed a per diem rate 
of compensation, which shall not exceed $500 a year." He was ac- 
cordingly paid at that rate. The claim is for the difference between 
the amount received and the rale of $3 per day — the rate fixed bylaw 
as the compensation of inspectors of the customs. An application was 
made to the department in 1838 for this balance, and a report on the 
case favorable to the claimant was made to the Secretary oy the First 
Comptroller. The Secretary, however, declined to make the allow- 
ance. 

In 1853 the matter was again brought to the attention of the Trea- 
sury Department, and the Commissioner of Customs, in his official re- 
port upon the case to the Secretary, says : *' In support of the claim, 
precedents are referred to by Mr. Young when the rate of compensa- 
tion was raised by the Secretary ; in one of these cases, that of Mr. 
Gayle, an inspector at the same port, the compensation had been in 
like manner fixed at $2 per day, yet by a subsequent order to take 
eSEsct from the date of the inspector's oath of office, the rate was in- 
creased to S3 per dav* 

" The surveyor of the customs at Norfolk, whose official relations 
with the inspectors affi)rd him the best opportunity of judging of their 
merits, bears ample testimony to the services of Mr. Young as com- 
pared with those of the other officers of similar grade, whose compen- 
sation was increased from $2 to $3 per day. The claim is therefore 
considered equitable as first presented to the consideration of the Sec- 
retary." But the Secretary, it appears, did not concur in this opinion. 

The act of 1799, (Statutes at Large, vol. 1, p. 707,) provides that " to 
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each inspector there shall be allowed, for every day he shall be actually 
employed in aid of the customs, a sum not exceeding two dollars." 
The act of 1816 provides, "that an addition of fifty per cent upon 
the sums allowed as compensation to inspectors, &c., be, and the same 
is hereby, allowed to saia inspectors," &c. 

It is argued on the part ot the claimant, that Congress decided, by 
the act of 1816, increasing the compensation of inspectors fifty per cent., 
that the previous allowance of 92 per day was insufficient, and that 
under that law they are entitled to receive S3 per day, that being fifty 
per cent, added to the sum previously allowed. 

Two precedents are referred to as sanctioning this construction of the 
law, to wit: The case of Mr. Morton, inspector at Greorgetown, D. C, 
as ordered by the comptroller after a lapse of twenty-nine years. In 
that case the allowance to the inspector was adjusted at 92 per day, 
because the service was performed prior to the act of 1816. 

The other was the case of Mr. Gayle, inspector at Norfolk and 
Portsmouth — a case directly in point. Eight years after his employ- 
ment, in precisely the same situation of Mr. Young, the Secretary of 
the Treasury ordered that his pay should be fixed at $3 per day from 
the time he was qualified. 

The legal and equitable right of the claimant to the allowance asked 
is fully argued by Ex-secretary Bibb, to whose printed argument in 
the case reference is made. 

The committee report a bill for his relief, and recommend its passage. 
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33d Cohobkss, > SENATE. C Rbp. Com- 

2d Seuion. 5 I No. 401. 



IN THE SENATE OF THE UNITED STATES. 



Jakvart 3, 1855.-— Ordered to be printed. 



Mr. Brainbrd made the following 

REPORT. 

The CommUiee (f Claimsy to tdiom wa^ referred tlie petition of Qeorge AleX' 

andeTj report: 

The petitioner states that he was employed in the northeast boundary 
survey, and that the day before leaving the service he drank from a tin 
cup, in \irbich was an ^^evit," in consequence of which, as he believes, 
he became sick from the poison of the reptile, and has remained sick 
ever since. 

Admitting the facts to be as alleged, the committee perceive no 
jToond of claim against the United States. The government does not 
iftsure the life or health of persons in its civil employment against ills 
or casualties, to which all are liable. They submit the following reso- 
lution: 

Raolvedf That the petition and papers of George Alexander present 
00 ground of claim against the government. 
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2dSetmm. ] { No. 402. 



IN THE SENATE OF THE UNITED STATES. 



Janitary 3, 1655. — Ordered to be printed. 



Mr. Brainerd made the following 

REPORT. 

The Committee of Claims, to whom vxls referred the petition of William B. 

Davis J report : 

The memorialist represents that he was the owner and occupant of 
a plantation on Indian river, in Florida, in 1849, when the Indian out* 
break occurred ; that he was forced to flee very suddenly and abandon 
that section of country, with the other inhabitants, the country being 
entirely abandoned to the Indians ; that subsequently troops were sent 
into that region and quartered on his place, and when he returned he 
found his house and place had been used as a garrison for United States 
troops, and that his property had been injured to the estimated amount 
of $1,955, for whicn he has received no compensation. There is no 
evidence in the case except the affidavit of the petitioner. The com- 
mittee submit the following resolution : 

Besotted, That the claim be rejected for w^ant of proof. 
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33d C0NGBB88, > SENATE. ( Rbp. Com. 

2dSmioH. 5 ^ No. 403. 



IN THE SENATE OF THE UNITED STATES. 



Jamvart 9, 1855. — Ordend to be printed. 



Mr. Shiblps made the following 

REPORT. 

[To accompany bill S. 538.] 

T%e Committee on MSitary Affairs^ to whom was referred the petition of 
Jacob Dodson^ a private in Captain Richard Owen^s company of the CaUr 
fomia battalion^ commanded by Lieutenant Colonel J. C Fremont^ in 
the war mth Mexico^ having had the same under consideration^ report : 

The petitioner states^ *' that on July 7, 1846, at the American Forks* 
he volunteered for during the war, as a private in Captain Richard 
Owen's company of the Califbmian battalion, in the war with Mexico ; 
that be continued in actual service in that company, until discharged at 
Los Angelos, in California, on April 14, 1847." His name was not re- 
turned upon the muster rolls, because, " being a colored man, he could 
not have been lawfully enrolled as a volunteer in the service of the 
United States," and compensation for his services has been refused to 
him for the same reason. 

The committee is satisfied, from the testimony of Colonel J. C. Fr^ 
mont. Major William H. Russell, and Adjutant W. N. Loker, that the 
petitioner did serve as stated above ; and Colonel J. C. Fr6mont being 
aware that the petitioner had received no pay for his mihtary services, 
paid him, out of public funds in his hands, the sum of two hundred and 
eighty-one dollars for the time he served in Captain Owen's company. 

Under all the circumstances of this case, the committee decide that 
the petitioner is entitled to bisf^ay, extra-pay, bounty land and travel- 
ling allowances, deducting therefirom the amount paid to him by Colonel 
J. C. Fremont, for the same period of service, in the same manner as if 
he had been regularly enrolled in and honorably discharged from the 
service of the United States, and they accordingly report a bill for Us 
relief. 
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2i SesaoH. > { No. 404. 



IN THE SENATE OF THE UNITED STATES. 



JAMvtMT 9, 1855.— Oidend to be printed. 



Mr. Shiblds made the following 

REPORT. 

[To accompany bill H. R. 402] 

TKe Cammittee an Military Affairiy to whom was referred bill H, R. 402, 
(33d Congresij 1st Session^) entitled^ *^An act for the relief <f Charles 
H. WUgusy* having had the same under cansideration^ report: 

That this claim is for damage done by the United States troops while 
encamped at Tampico, Mexico, to the property of Charles H. Wilgus, 
in the vicinity of the encampment 

Wherever a hostile army marches or encamps in an enemy's country, 
more or less damage to neighboring property is unavoidable. No re- 
muneration is ever made for such injuries to the citizens or subjects of 
the invaded country; and the same principle applies equally to 
foreigners residing in such country. 

The committee therefore report the bill back to the Senate, with the 
recommendation that it do not pass. 
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2i Session. 5 ( No. 405. 



IN THE SENATE OF THE UNITED STATES. 



January 9, 1855. — Ordered to be printed. 



Mr. Shields made the following 

REPORT. 

[To accompany bill S. 539.] 

The Committee on Military Affairs^ to whom teas referred the memorial of 
Lieutenants John C. McFerran and Samuel D. Sturgis^ having had the 
fame under consideration^ report : 

That the memorialists, lieutenants in the United States army, while 
on duty in New Mexico in 1851, '52, and '53, performed each for some 
months the duties of assistant adjutant general, by order of Brevet 
Colonel E. V. Sumner, United States army. 

Lieutenant McFerran's appointment bears date the 9th of October, 

1851, and he was relieved trom that duty on the 16th of July, 1852, 
aod Lieutenant Sturgis was so appointed on the 11th of November, 

1852, and served until the 12th of August, 1853, all of which will be 
seen by the following orders, 1 to 4: 

[Ordbrs No. 33.] 

Hbadquartbrs Ninth Military Dbpartmbnt, 

Fort Uniouy New Mexico^ October 9, 1851. 

First Lieutenant J. C. McFarran, 3d infantry, is appointed to act as 
assistant adjutant general for this department. 

E. V. SUMNER, 
Brevet Colonel U. S. Army, Com^ding Dep^t* 

Copy for the commanding officer. Fort Fillmore, New Mexico. 

Official: J. C. McFERRAN, 

First Lieut. 3d Infantry, A. A. A. General. 

HSADQUARTBRS NiNTH DEPARTMENT, 

Fort Union, New Mexico, October 24, 1851. 

A true copy : 

W. H. WOOD, 
First Lieut. 3d Infantry, Actinj^ ^gf^^k 



2 LIEUTS. JOHN G. MGFERRAN 

[Ordebs No. 40.] 

Headquarters Ninth Military Department, 

Santa Fe, New Mexico, July 16, 1852. 

Lieutenant J. C. McFerran, having been appointed quartermaster of 
his regiment, is relieved from duty as acting assistant adjutant general. 
He will please accept my thanks for the zeal and ability he has 
.manifested while serving in the adjutant general's department. 

E. V. SUMNER, 
Brevet Colonel J7. S^ Army, Com*ding DepU. 



Official : 



W. H. WOOD, 

First Lieutenant 3d Infantry, Acting Adjutant. 



[Orders No. 64.] 

Headquarters Ninth Military Department, 

Albuquerque, Neto Mexico, November 11, 1852. 

Second Lieutenant S. D. Sturgis, 1st dragoons, is appointed to act 
as assistant adjutant general for the ninth military department. He 
will be obeyed and respected accordingly. 

E. V. SUMNER, 
Brevet Colonel £7. S. Army, Com'ding DepU. 

Official: 

W. H. WOOD, 

FirH Ueutencnt 3d Infantry, Acting Adjutant. 



Fort Fillmore, New Mexico, 

June 3, 1854. 

I certify that First Lieutenant S. D. Sturgis, 1st dragoons, was per- 
forming the duties of assistant adjutant general of the ninth military 
department when I arrived at department headquarters on the 12th of 
August, 1853. 

JOHN GARLAND, 
Bvt. Brig. Gen. U. S. Army, Com*ding DepU New Mexico. 

True copy : 

S. D. STURGIS, 
First Lieutenant \st Dragoons. 



The duties performed by these memorialists, under these appoint- 
ments, were arduous and responsible, and it is but reBsonpMe and just 
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that they should receive the compensation allowed by law to acting 
assistant adjutants general while tney so acted. 

The decision of the committee in this case is in exact conformity 
with the precedents in the action of Congress, and the committee would 
particularly refer to the report S. 96, 1st sess., 32d Congress. A biU 
is herewith reported for the relief of the memorialists. 
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33d Conobbss. > SENATE. C Rbp. Com. 

MSaaon. 5 { No. 406. 



IN THE SENATE OF THE UNITED STATES. 



Januaat 9, 1855. — Ordered to be printed. 



Mr. Shields made the following 

REPORT. 

The Chnmuttee on Military Affairs^ to whom teas referred the memorial of 
William WelUy and tvsenty-cne other members of Captain Gee*$ company 
(f jilahama volunteers^ praying to be reimbursed losses sustained in the 
sale of their horses in Mexico^ for which they vsere refused transportation 
to the United States^ having had the same under considerationj report: 

The petitioners represent that they were members of Captain Gee's 
company of mounted Alabama volunteers, in the late war with Mexico; 
that at the close of the war they were stationed on the Rio Grande 
river, in Mexico ; that they applied to have their horses shipped to the 
United States. This could not be done for some weeks, and to avoid 
this delay, they preferred to sell their horses in Mexico. They assert 
that this sale was at a sacrifice of about three-fourths of their value in 
Mobile, and that this loss was occasioned by the negligence of the 
United States authorities in procuring speedy transportation. There is 
no proof of the value of these horses, nor any statement of the amount 
for which they sold, nor is there anything in the case to make it, in the 
opinion of the committee, a legal or equitable charge against the gov- 
ernment. The committee therefore report that the prayer of the peti- 
tioners be not granted. 
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33d CoNORBSS, ) SENATE. (Rbp. Com. 

2dSestioH. 5 I No. 407. 



IN THE SENATE OF THE UNITED STATES. 



Jakuart 9, 1855. — Ordered to be printed. 



Mr. Shields made the following 

REPORT. 

The Committee on Military Affairs^ to whom uxts referred the petition of 
Daniel Kelly j praying compensation for his losses and sufferings during 
his imprisonment on the island of Cuba^ in 1816, hamng had the same 
under consideration^ report: 

The petitioner states, "that while under the command of Colonels 
Reuben Kember and Joseph Kennedy, as a volunteer to expel the 
Spaniards from the (then) Territory of Missouri, where they were then 
committing great depredations upon the rights of American citizens, he, 
with many other citizens of the United States, was taken prisoner by 
the Spanish forces and carried to Havana, in the island of Cuba; that 
during the voyage to that island the prisoners were chained together in 
the vessel that conveyed them, and that they were otherwise treated 
with great severity by the Spanish authorities ; and that after their ar- 
rival at Havana the prisoners were placed in jail and kept in close con- 
finement until the year 1816, when they were released by the inter- 
ference of the United States government during the administration of 
President Madison, who sent William Flood to the city of Havana to 
have him released from the Spanish authorities. 

"Your petitioner was not apprised, until a short time ago, that there 
had ever been any provisions made by his government to compensate 
him for his loss and sufiering while in said island, when he was in- 
formed by the Secretary of State that an appropriation had been made 
fer bis relief, but that the time had long since passed ibr his application 
to be heard by the State Department, and his only remedy was an 
application to Congress for special relief. 

"Your petitioner therefore asks Congress to take into consideration 
the nature of his claim, and grant him such relief as his sufferings and 
losses are entitled to, and place him in the same situation with others 
who sufiered at the same time he did." 

The petition is a bare recital, as above, of these circumstances, un- 
^pported by any evidence whatever, and the committee have sought 
in vain through the public departments for some record to establish the 
petitioner's claim for relief. No such law as that alluded to by him 
was ever passed ; nor does it ^pear that such information was ever 
given to him by the Secretary of State, as he alleges. The committee 
therefore report that the prayer of the petitioner be not grant^Qole 
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33d Conorbss, ) SENATE. ( Rbp. Com. 

2dSemon. 5 • { No. 408. 



IN THE SENATE OF THE UNITED STATES. 



Jamvaet 9, 1815. — Ordered to be printed. 



Mr. Shiblds made the following 
REPORT. 

T%e CommiUe <m Military AffairSf to whom woi referred the petition of John 
fiw2ry, i/Louiiianaj praying remuneration far services rendered and ea> 
pentes incurred by him for the defence of New Orleans in 1814-'15t 
having had it under consideration^ report: 

The petitioner claims the sum of nine thousand seven hundred and 
five dollars for ''uniforming, arming, and e(][uipping, and subsisting" a 
company which he raised and commanded m New Orleans, and which 
he led to the battle of the 8th January, 1815, at which they are repre- 
sented to have fought bravely. There is no evidence adduced that this 
company was ever mustered into the public service, and the committee 
are compelled to regard it as a volunteer company of eallant Frenchmen 
who clothed and equipped themselves in a spirit of generous patriot- 
ism, without even dreaming of ever asking the government for remune- 
ration therefor. The expensive nature of the equipments will show 
this. The representatives of Captain Hudry fnow deceased) bring 
forward this claim at this late day, unsustained by vouchers or any 
other satisfactory proof of expenditure on the part of the captain as set 
forth in the demand or the necessity of such extraordinary expenditure, 
if it had been made. 
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33d Conobbss, > SENATE. ( Rep. Com. 

2d Session. $ i No.409. 



IN THE SENATE OF THE UNITED STATES. 



Jamtabt 9, 1855.— Oideied to be printed. 



Mr. Shields made the following 

REPORT. 

The CommUtee on Military Affairs^ to whom toas referred the memorial of 
Joseph T. Walker^ attorney in fact of EIL HarreUonj Samuel H. Steven^ 
3on^ Ezekid Parish^ and Alberti D* Rogers^ citizens of Florida^ having 
had the same under consideration^ report : 

The petitioners state that they were in the service of the United 
States as members of mounted companies of volunteers during the war 
with, the Seminoles of that State, and lost their horses by unavoidable 
accidents ; that they applied for indemnity for their losses to the Third 
Auditor of the Treasury, under the act of August 23, 1842, but, before 
they were able to produce the evidence required by the department, 
that act expired. 

Congress, in the general law upon this subject, passed March 3, 
1849, did not renew the provisions of the act of 1842, and therefore 
thepetitioners apply to Congress for relief. 

The committee have carefully e^i^amined these claims, with a desire 
to act finally upon cases which have been for several years before 
Confess, and conclude that, inasmuch as these petitioners did not 
avail themselves of the provisions of the act of 1842, which would 
have afforded them relief, that Confess ought not to recommend any 
farther special legislation on the subject. 



Digitizi 



ed by Google 



Digitizi 



ed by Google 



33j> Congress, ) SENATE. ( Rbp. Com. 

2d SestiM. 5 I No. 410. 



IN THE SENATE OF THE UNITED STATES. 



JijfUAKT 9, 1855. — Ordered to be printed. 



Mr. Shiblds made the following 
REPORT. 

* The CommiUte en Military AffatrSf to wham was re/erred the memorial of 
*' Isaac HuUei asJdw indemnity for the injurtf sustained by his property 
in the erection of the barracks of the VnUed States^ at Barrancas^ 
Florida,*^ hating had the same under consideraiion^ report: 

The memorialist in this case presents a claim for damag^es alleged 
to have been sustained by him, m consequence of the erection by the 
United States of a barracks in front of his dwelling house at Barrancas, 
Florida, in 1847. There being no sufficient proof before the committee 
thai damage to any computable amount has been sustained by the me- 
morialist, or that he was the legal owner of the property alleged to 
have been injiu-ed, at the time of such injury, the committee is com- 
pelled to report against the allowance of the claim in its present shape. 
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33d Cowobess, ) SENATE. C Rep. Com . 

2dSaaon. 5 { No. 411. 



IN THE SENATE OF THE UNITED STATES. 



Jakuart 15, 1855. — Ordered to be printed. 



Mr. Foot made the following 

REPORT. 

[To accompany bill S. 544.] 

The Committee on Public Lands^ to whom uxis re/erred the petition and cu> 
companying papers of Mary Felch^ mdow of Rev. Cheever Felch, a chap- 
lain in the United Stages navy^ praying bounty land, report : 

That from an examination of the evidence authentically adduced in 
the case, the following facts are substantiated : The memorialist, Mary 
Felch, aged sixty-six years, a resident of Potsdam, in the county of 
Lawrence, in the State of New York, is the widow of the Rev. Cheever 
Felch, deceased ; that her said husband, in the early part of the year 
1813, during the war with Great Britain, enlisted into tne United States 
navy at Boston under Commodore Decatur or Bainbridge, and for a 
number of years continued in said service, on various seas, and under 
the several commands of Commodores Bainbridge, Decatur, and Perry; 
that in the year 1822 the said Cheever Felch received the appointment 
of superintendent of the United States surveying expedition to the coast 
of Florida and Alabama, and remained in the service of his country 
from the time of his enlistment until 1826, a period of near fourteen 
years, at which time, in consequence of enfeebled health and a broken 
constitution — a result loo often arising from a series of years of hardship 
in the naval service of the United States — ^he resigned ; that while en 
route to join his family in Rutland, Vermont, after an absence from home 
of some two or three years, he died in the city of New York, leaving 
his widow and six small daughters in indigent circumstances to lament 
the loss of a husband and father. It is further clearly shown that the 
memorialist has no visible means of support, and is represented to be 
very worthy of the relief lor which she numbly prays the government 
to grant her in her declining years. 

Your committee therefore recommend the passage of the accompa- 
nying bill. 
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33d Conorbss, ) SENATE. C Rbp. Com. 

2dSetnon. 5 { No. 412. 



IN THE SENATE OF THE UNITED STATES. 



Jamvabt 16, 18(5.— Ordered to be printed. 



Mr. Shiblds made the following 

REPORT. 

[To aocompany bUl S. 546.] 

7^ Committee an Military Affairs^ to whom wtu referred the memorial of 
Charles McCormick% an ametant iurgeon in the army^ praying compensa- 
tion for extra servicest having had the tame under consideration^ report : 

It appears that Doctor Charles McCormick, United States army, was, 
in ISw, stationed at New Orleans as medical purveyor. In addition 
to his duties as such, he was recjuired to give his professional services 
to the officers and soldiers — stationary and transient — ^at New Orleans, 
which gave him as full employment as could be fairly required from one 
individual. While thus fully occupied, he was called upon by Gene- 
ral Brooke to attend also to the numerous invalid soldiers and other dis- 
charged men constantly arriving in New Orleans, &om Mexico and other 
places, and to disburse the money appropriated for their benefit, under 
the act approved March 2, 1847. The Dusiness of collecting together 
and providing for the discharged soldiers, teamsters, and others arriv- 
ing nom various divisions of the army, was altogether extraneous to his 
legitimate duties, involved great responsibility, and was attended with 
actual loss in the disbursement of money entrusted to his care and man- 
agement. 

By an extraordinary efibrt. Dr. McCormick discharged these duties 
to the satisfaction of all concerned. Dr. Lawson, surgeon general, in 
reply to a communication from this committee, says : " If remuneration 
for extraordinary labor performed, heavy responsibility assumed, or ac- 
tual loss incurred, can in any instance be given to a public agent, 
the prayer of this memorialist is entitled to the most favorable con- 
sideration. " 

Paymasters in the army were allowed by law a per centage of half 
of one per cent upon payments made to volunteers in the Mexican war. 
Dr. McCormick not only discharged his arduous and responsible duties 
as surgeon, but also disbursed as acting paymsister the sum appropri- 
ated by Congress " for providing for the comtort of discharged soldiers, " 
&c. And the committee are of the opinion that he ought to be al- 
lowed the same commission for his disbursements, under the act of March 
2, 1847, as was paid to paymasters in the army, under the act of Au- 
gust 12, 1848, and accordingly report a bill for his relief. . 
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39 CoiroBBSs, ) SENATE. ( Rbp. Com. 

SdSemoH. i I No. 413. 



IN THE SENATE OF THE UNITED STATES. 



Jaitoabt 16, 1855.— Ordered to be printed. 



Mr. Clat made the foUovring 

REPORT. 

[To accompany act H. R. 384.] 

ne Cammiuee an Pensions^ to whom was referrtd the House billj No. 384, 
for the rdief of Anna E. Cook^ have considered the same^ and beg leave 
report: 

That it is inexpedient to pass the bill, because it will be a precedent 
far special legislation in every additional case presented to Congress ;. 
and that it is unnecessary, because the committee have reported a gen- 
eral bill which will embrace the case of the petitioner. They therefore 
ask to be discharged from the further consideration of the bill of the 
Hoose of Representatives and the petition to Congress. 
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33d CoNfiBBSS, ) SENATE. ( Rbp. Com^ 

2dSet$ion. S { No. 414. 



IN THE SENATE OF THE UNITED STATES. 



January 16, 1855. — Submitted, agreed to, and ordered to be printed. 



Mr. Clay made the following 
REPORT. 

Tlie CommilUe an Pensions^ to tohom was referred the vetition of Mrs. Jane 
Moore^ have had the same under consideratianj and beg leave to report : 

That petitioner asks a pension on the following grounds : her hus* 
band, Captain Stephen H. Moore» raised and equipped at his own ex- 
pense, and commanded, a volunteer company in the war of 1812, was 
wounded in the service, received a pension of $240 per annum during 
his life — which sum, however, did not defray the fees of his physicians — 
and died, leaving debts contracted for medical attendance, and a help- 
less widow and ten children. It is not proven or alleged that Captain 
Moore died of any wound received, or disease contracted, in the ser- 
vice of the United States. The committee think it inexpedient to de- 
part from the general laws defining who shall be entitled to pensions, 
or making individual exceptions tor the special bounty of Congress. 
Neither do they see anything in this case entitling the petitioners to the 
extraordinary favor of the government. Captain Moore was fully re- 
imbursed his expenditures m raising and equipping a volunteer com- 
pany during the war of 1812, and received the mil amount of the pen- 
sion granted him. The smallness and insufficiency of his pension, and 
the poverty and helplessness of his family, present nothing peculiar or 
singular in the case of the petitioner ; such are the uniform and invari- 
able grounds of all the petitions presented for our consideration. 

I am instructed by the committee to report adversely to the prayer 
of the petitioner, and to recommend the adoption of the following re- 
solution : 

Rtsdtedj That it is inexpedient to grant the pension prayed for by 
Mrs. Jane Moore, widow of Captain Stephen H. Moore. 
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2dSe$$um. > { No. 415. 



IN THE SENATE OF THE UNITED STATES. 



JunAUx 16, 1855.— Sabmittad, agnai to, ud ord«t«d to be ptintod. 



*^'' 



Mr. Clay made the following 
REPORT. 

The Commiuee of Claims^ to tchom was referred the petkion of W. J. 

Grayson^ report: 

The petitioner, late collector of customs for the port of Charleston, 
South Carolina, claims additional compensation for disbursing moneys 
appropriated for the construction of the new custom-house at that port. 

The facts, as appears from the petition and from letters of the Secre- 
tary of the Treasury and the commissioner of customs in answer to 
inquiries from the committee, are as follows : 

Mr. Grayson, being the collector of the port of Charleston, was, in 
accordance with the usual practice of the Treasury Department, select- 
ed as one of the commissioners, to whom was assimed the duty of 
selecting a site and of superintending the erection of the custom-house, 
and being the disbursing officer at that point, it became his duty to 
disburse large sums of money for those purposes. He received the 
maximum compensation allowed to collectors, viz : )(o,000 per annum 
and the additional sum of $400 per annum for services rendered in 
other capacities. In addition to this he was allowed the services of a 
clerk, for this special service, whose compensation was paid by the 
government. The commissioner of customs says: "Mr. Grayson's 
successor and many other collectors are now performing similar services 
without any extra compensation," and that ifr. Grayson was informed 
at the time the duty was assigned him " that no compensation, separate 
from that allowed him as collector of customs, could be allowed." 

These facts appear to the committee to be conclusive against the 
claim ; but the act of 23d of August, 1842, (vol, v., p. 510,) goes fur- 
ther, and expressly prohibits the allowance of claims of this descrip- 
tion. It provides "that no officer, in any branch of the public service, 
or any other person whose salary, pay, or emoluments is or are fixed 
by law or regulations, shall receive any additional pay, extra allow- 
ance or compensation in any form whatever for the disbursement ot 
public money," &c. 
The committee submit the following resolution : jPooalp 

Resohedj That the petitioner is not entitled to the relief^^KMi o 
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33d Congress, > SENATE. C Rep. Com. 

2dSemum. > { No. 416. 



IN THE SENATE OF THE UNITED STATES. 



Janvart 17, 1855. — Ordered to be printed. 



Mr. Wadb made the following 

REPORT. 

[To accomp&ny bill S. 547.] 

The Committee of Claims, to whom was referred the petitions of James Pod^ 

report: 

It appears that the petitioner was employed by the United States, 
under the provisions ot sundry treaties, as a blacksmith for the Dela- 
ware, Shawnee, and Seneca tribes of Indians, from August, 1823, 
until November, 1838. 

During portions of this period it became necessary to employ an 
assistant or striker, and Mr. Pool employed a striker and paid him out 
of his private funds, under the assurance, as is alleged, of the commis- 
sioners or Indian agents, that the money should be refunded as soon 
as appropriations could be obtained. In consequence of the death of 
Governor Stokes and Captain Vaishon, the Indian agents, the proper 
estimates and vouchers failed to be forwarded, and although the claim 
was repeatedly and urgently pressed upon the government, it was not 
paid until 1852. 

In 1851 he renewed the application, but there being no fund out of 
which he could be paid, a clause was inserted in the deficiency bill for 
that year, (32d Congress, 1st session, p. 19,) "for payment for services 
of blacksmith and for use of tools for the Seneca tribes of Indians, from 
1st July to 8th November, 1838, $213 33." And in the deficiency bill 
for 1852, (32d Congress, 2d session, p. 186,) "for the services of a 
striker in the shop of the Delaware Indians, from August 1, 1823, to 
August 31, 1826, and for the services of a smith and striker in the shop 
of the Senecas and Shawnees of Lewiston, from 17th November, 1823, 
to 15th February, 1838, deducting all amounts paid for such service 
during said period, and for balance due for services on Seneca mill- 
dam, as estimated by the proper department, $2,229." 

Both of the above sums were found by the accounting officers to be 
due to the memorialist, and were paid to him. 

He now asks that interest may be allowed him from the time the 
sums became due until provision was made by Congress for their pay- 
ment. 

The chiefs of the tribes certify that the payment was demanded, at 
the time, of Major Graham, the Indian agent, and that he had no funds 
in his hands out of which he could pay it. 
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2 JAMES POOL. 

The memorialist further states that this money was actually paid 
out by him at the time ; that he expected immediate reimbursement ; 
that upon making the demand, it was found that there was no fund ap- 
plicable to that object, although the treaty stipulations with those tribes 
required the ex^nditure ; that the successive deaths of Gov. Stokes 
and Captain Vaishon, Indian commissioners, prevented the proper ap- 
plication being made at the time for the appropriation ; and that his 
laborious duties, and the care of a family dependent on his labor for 
support in that remote section of country, together with the repeated 
promises of successive agents that his case should be attended to, pre- 
vented his coming to Washington to demand payment at an earlier 
day. When he did come, the indebtedness was admitted by the de- 
partment, and an appropriation was asked and granted to pay the prin- 
cipal, but no allowance was made for interest. 

The petitioner swears that $740 of the amount allowed him for 
striker, of the above appropriation, was for cash paid out by him for 
that service in the shop ot the Delaware nation, from 1823 to 1826, 
and that $466 66 was paid by him for similar service between the 
years 1833 and 1838. And this testimony seems to be corroborated 
by the fact that Pool was the regular blacksmith of the tribes during 
those periods and was paid as such, and, consequently, the pay allowed 
him for striker could not have been for personal services ; but must 
have been for services procured by him, and for which it is a fair pre- 
sumption — and one upon which the accounting officers must have 
acted — ^that he paid the money at the time. The interest on the above 
sums would amount to about $1,500. 

The petitioner further alleges that on the 29th April, 1834, at the 
request of Governor Stokes, as commissioner of Indian affairs, a copy 
of whose letter to that effect is annexed, he purchased for the use of 
the Seneca and Shawnee Indians, 487J bushels of seed corn, for which 
he paid, out of his private funds, $487 50, which sum he asks to have 
reimbursed, with interest. 

In answer to inquiry, the commissioner of Indian affairs says, that in 
October, 1851, this item, among others, was submitted to that office, 
but there being no evidence to support it, Mr. Pool withdrew the ac- 
count, for the purpose of obtaining evidence to substantiate it ; " but 
since that time he has not submitted any evidence in relation to it." 

It appears that Mr. Pool was at the time engaged by the United 
States and acting as blacksmith to said tribes, and was in the habit of 
making similar purchases, under the direction of the Indian agents. 

The petitioner swears to the purchase and delivery of the corn as 
charged. 

Upon a careful examination of the testimony, and of all the facts 
submitted, the committee are of opinion that the petitioner is entitled to 
the relief asked. So far as interest is allowed, they think it comes 
within the principles heretofore repeatedly recognized by Congress. 
Interest is allowed only upon sums actually and properly paid out for 
the use of the United States, and which failed to be reimbursed to him 
for want of the necessary appropriations. 

The committee submit a bill, and recommend its passage. 
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2dSesdan. $ { No. 417. 



IN THE SENATE OF THE UNITED STATES. 



January 18, 1855.— Ordered to be printed. 



Mr. Wbller made the following 

REPORT. 

[To accompany bill S. 551.] 

The Committee on MUitary Affairs^ to whom teas referred the memorial (f 
Dr. WUliam P. Bud^ having had the sameunder considerationj report: 

The memorialist was the medical officer of the steamer San Fran- 
cisco at the time of her wreck on the 24th of December, 1853, when 
the third regiment of United States artillery, en route from New York 
to San Francisco, were passengers on that steamer. On the 29th De- 
cember, 1853* the two regimental surgeons left the wreck with a small 
portion of the command m the bark Kilby, leaving behind about 400 
soldiers, with a large number of women and children — ^their wives and 
bmilies. On the following day a malignant disease resembling Asiatic 
cholera broke out among Uie troops and their families, and the memo- 
rialist being the only m^ical man on board, was requested by Major 
Wyse, then in command, to attend upon the sick; which he did for 
seventeen days — ^viz. : nine days on the wreck, and eight days on 
board the *• Three Bells." During these seventeen days there were fifty 
to a hundred always on the sick list, and the memorialist states that 
his attendance upon them was at the imminent danger of his own life. 

Major Wyse's letter accompanies the memorial, in which he corrobo- 
rates the memorialist's statement, and adds that " Dr. Buel labored 
incessantly, night and day, with fi[reat dili&^ence and ability, at the 
great risk of his own life, to save the lives of my men." And further 
adds, that he is not aware that Dr. Buel received a cent of compensa- 
tion for these services, and that he believes him << most fully entitled to 
a liberal reward therefor." 

The committee, having carefully considered this case, are unani- 
mously of the opinion that the memorialist should be paid for his ser- 
vices, and accoraingly report a bill allowing him S500 as compensation 
therefor. 
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2d Session. > { No. 418. 



IN THE SENATE OF THE UNITED STATES. 



Janvart 18, 1855. — Ordered to be printed. 



Mr. WELLEa made the following 

REPORT. 

[To accompany bill S. 553.] 

The Committee on Military Affairs^ to whom were referred the petition and 
papers in the case of George fV. Torrence^ having had the same under 
consideration^ report : 

The petitioner asks to be compensated for gallant services rendered 
by him, and for extraordinary expenses incurred by him in conse- 
quence of wounds received by him m the late war with Mexico. 

It appears that the petitioner was orderly sergeant in Captain H. 
Fairchild's company, Louisiana mounted volunteers, in the late war 
with Mexico. On the 8th of September, 1847, by order of Major Lally, 
he commanded an expedition against a body of the enemy near the 
city of Jalapa, which he put to flight. In returning to the city, he 
found himseu intercepted by a large body of the enemy, and he was 
compelled to take the Vera Cruz road. In crossing the National bridge 
he was attacked by the enemy in large force from different directions. 
In this crisis he gallantly charged the enemy, and cut his way through 
with a small loss. This occurred on the 9th of September, 1847. 

Colonel Hughes, in his official report of this affair, says : " The con- 
duct of Sergeant Torrence was equal in gallantry to anything that 
came under my observation during the war,'* and recommends him to 
the favorable consideration of the government. Captain Fairchild and 
Surgeon Bryarly testify that Torrence was wounded in the engagement 
on the 9th of September, 1847, and Dr. Bryarly further states that 
Torrence was afterwards under his medical treatment, and at great 
expense in California, for the wound he then received, and that his 
present disability proceeds from said injury. 

The committee having fully considered this case think that the peti- 
tioner is justly entitled to compensation for his gallant services, and 
remuneration, in part, for his extraordinary expenses incurred in con- 
sequence of his wounds received in the United States service, and ac- 
cordingly report a bill for his relief. 
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33d Coworbss, ) SENATE. ( Rbf. Com. 

2dSmum. \ { No. 419. 



IN THE SENATE OF THE UNITED STATES. 



JANtriKT 19, 1855. — Ordered to be printed. 



Mr. Brodhbao made the following 

REPORT. 

[To accompany bill S. 556.] 

The Committee of Claims^ to whom was referred the petilion of Mrs* Jane 

McCrabbf report : 

The memorialist represents that she is the widow of the late Captain 
John W. McCrabb, an assistant quartermaster in the United States 
army, and she applies to Congress to be allowed a* per centage for dis- 
bursement of moneys made by her late husband, out of the special ap- 
propriations for the suppression of Indian hostilities, in addition to the 
regular appropriations tor the quartermaster's department. 

In his account rendered to the department shortly before his death, 
which occurred in November, 3.839, Captain McCrabb charged for the 
disbursement of 8215,259 67, at 2 J per cent., amounting to $5,381 10, 
accompanied with the following statement, viz.: "Though I have 
charged a per centage on my disbursements, out of the appropriations for 
preventing and suppressing Indian hostilities, from a deep conviction 
that it is a just ana equitable claim, and should be allowecl as a just re- 
compense lor the extraordinary and unusual risks and responsibilities I 
had to encounter in making the said disbursements, I have retained no 
portion thereof," &c. The disbursements were made in Florida in 1837, 
and following years. 

The charge was disallowed by the accounting officers, as were also 
similar charges made by Major Hetzel and Captain Mackay, in both of 
which last named cases Congress has interposed by special enact- 
ments, directing the allowance of the commissions charged. 

In their report accompanying the bill for the payment of the per 
centage to the widow of Colonel Mackay, the Committee on Military 
Affairs of the House of Representatives say : " These disbursements of 
special appropriations are considered to have been no part of the offi- 
cial duty of Colonel Mackay ; and such being the case, it was reason- 
able for him to expect the usual compensation for taking upon himself 
the labor and responsibility of making them." In laying down this 
rule, the Houae committee refer to a letter of General Jesup, dated 
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December 15, 1853, as recognizing the justice and equity of the prin- 
ciple. General Jesup says : 

" When the Creek and Seminole Indians became hostile, a large force 
of militia and volunteers was necessarily called into service. The 
quartermaster's department, organized for a limited peace estabhsh- 
ment, had not sufficient officers for the responsible, laborious, and im- 
portant duties which devolved on it, by the sudden state of war ; all 
the powers and faculties of the few officers composing it were taxed to 
the utmost. Congress, satisfied of the necessity of an increase, author- 
ized, in July, 1838, the appointment of twelve additional officers. 
These additional officers were mostly at their posts, it is understood, 
by the close of the third quarter of the year 1838. 

**As these officers were appointed in direct reference to the large 
militia and volunteer force required in addition to the regular army, I 
should not consider any extra compensation due for disbursing the 
special appropriations after the 30th of September, 1838, whatsoever 
equity there may be in such claims for disbursing those appropriations 
previous to that time." 

The committee consider the claim of Mrs. McCrabb to the extent 
above indicated, a just and equitable one, and in accordance with the 
precedents established by Congress in the cases above alluded to ; they 
therefore report the accompanying bill, and recommend its passage. 

It appears from a ;3tatement from the Quartermaster General's office, 
hereto annexed, that the amount disbursed by Captain McCrabb, out 
of the special appropriations referred to, prior to the close of the third 
quarter of 1838, was 8191,204 77, upon which sum the commission of 
2J per cent., as allowed in the other cases referred to, would amount to 
$4,780, the payment of which is authorized by the bill. 

The balance of the claim being for disbursements made subsequendy 
to the 30th of September, 1838, when the additional officers com- 
menced duty, is disallowed- The amount claimed is $5,381 10, the 
amount allowed by the bill $4,780 10, being a reduction of S60L 
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2d Semon. 5 { No. 430. 



IN THE SENATE OF THE UNITED STATES. 



jAMOAkT 39, 1855 Orderad to be printed. 



Mr. Etans made the following 

REPORT. 

[To accompany bill H. R. 565.] 



• 



The dmmUtee on RevoluHanary Claimif to tohom wa9 referred an act from 
the Home of Representatives to repeal an act for the relief of the legal 
represenUUioes of Samuel Prioleau^ deceased f and also the message of the 
President of the United States on the same subject^ have considered the 
same and submit the following report : 

That it is abundantly proved that the debt, for the payment of which 
the said act was passed, was paid to Uie said Samuel Prioleau in his 
lifetime, he having funded the same at the loan office in South Caro- 
lina. But the circumstances set forth in the report of the comptroller 
of the treasury, Elisha Whittlesey, and the prompt manner in which 
the claimants relinquished all claims when informed of the evidence of 
payment to their ancestor, furnish abundant evidence that they, as well 
as the officers of the government, were deceived by the apparent fair- 
ness of the demand as it existed on the books of the Treasury Depart- 
ment. They, therefore, report back die act and recommend the con- 
currence of the Senate. 
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2dSe$*um. 5 • { No. 421. 



IN THE SENATE OF THE UNITED STATES. 



Janvart 22, 1855. — Ordered to be printed. 



Mr. £vANS made the following 

REPORT. 

[To accompany bill H. R. 364.] 

The Committee on Revolutionary Claims^ to whom was referred an act from 
the House of Representatives for the relief of WiUiam A- Duer, John 
Duetj and Beverly Robinson, trustees of the estate of Sarah Alexander^ 
widow of Major General William Akxahder, comrnonly knoum as Lord 
Sterling, have had the same under consideration, and submit thefollounng 
report : 

Lord Sterling was a major general in the army of the United States 
during the war of the revolution. He died in the service on the 14th 
January, 1783. At the time of his death he was entitled to the contin- 
gency of half-pay for life, under the resolution of the 21st of October, 
1780, and also to bounty land, under the resolution of the 16th Septem- 
ber, 1776, if he continued in the service until the end of the war; and 
in the event of his death his widow or orphan children were entitled to 
half-pay for seven years, under the resolution of the 24th of August, 
1780. By an act of Congress passed the 11th of Augjust, 3790, the 
widow of Lord Sterling was paid the seven years hall-pay to which 
she was entitled, and thus all the obligations of the United States, un- 
der any of the resolutions above referred to, were fully (discharged. 
The act from the House of Representatives proposes to pay the peti- 
tioners the further sum of nine thousand nine hundred and sixty dollars, 
being five years full-pay, as commutation under the resolution of the 
22d March, 1783, allowing commutation in lieu of halt-pay. The act 
also directs the allowance of the bounty land promised by the resolu- 
tion above referred to. 

Whilst the committee are disposed to allow to the families of all offi- 
cers who served jheir country in those perilous times everything which 
was promised, they think the obligation stops there. The ground upon 
whicn the Committee on Revolutionary Claims of the House of Repre- 
sentatives reported the bill which passed that body, seems from their 
report to have been, that the war being virtually ended at the death of 
Lord Sterling, his case was '* within the spirit and meaning of the 
several resolutions of Congress granting pay and lands to such officers 
and soldiers as may have served to the end of the war." The objec- 
tions to thi%are, that if it be allowed to Lord Sterling it must be allowed 
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to all others under similar circumstances. There was little or no ac- 
tual fighting after the capture of Lord Cornwallis at Yorktown in the 
fall of 1781 ; and the case of every officer who died after that time and 
before the definitive treaty of peace was signed and the army disbanded, 
in November, 1783, (a period of two years,) stands on the same ground. 
The result of this will be that a door will be opened to numberless 
cases. If allowed to one it must be allowed to all. In addition to this 
the -allowance of commutation in this case will put the heirs of Lord 
Sterling on a better footing than those who actually served to the end 
of the war. The commutation of five years full-pay is equal to ten 
years half-pay. If this bill passes, the heirs of Lord Sterling will re- 
ceive in addition to land, seventeen years half-pay, while those who 
received the commutation received only ten years. The petitioners 
have been a long time before Congress. Heretofore they have asked only 
for the bounty land and losses sustained by Lord Sterling in conse- 
quence of his public services. The claim for land has never met with 
any favor in either house of Congress. The committee append to this 
an adverse report made to the 1st session of the 29th Congress. For 
the reasons above stated the committee recommend that the prayer of 
the petitioners be rejected, and that the act be not passed. 



The Committee on Revolutionary Claims, to whom tvas referred the memorial 
of William A. Duer, in hehalfof himself and the legal representatives of 
Major General William Alexander, Earl of Sterling, made the follow 
ing report: 

The memorialist, after setting forth at great length the services of 
Lord Sterling during the revolutionary war, and the pecuniar}'' losses 
which he sustained while in the service of the country, by the unfaith- 
fiilness and neglect of the agents to whom he entrusted the manage- 
ment of his property, asks to be remunerated for these services and 
losses. He also states that the legal representatives of Lord Sterling 
have not received bounty land, to which he conceives they were en- 
titled. And he states the death of bis ancestor to have occurred in 
January, 1783, before the termination of the war. 

This memorial was presented to the Senate in 1835, and was re- 
ferred to the Committee on Revolutionary Claims, and the honorable 
Hugh L.White, then chairman of that committee, made an adverse re- 
port, which was concurred in by the Senate. It was then referred to 
the Committee on Public Lands, who were afterwards discharged from 
the further consideration of it by the Senate. It has^ince slept until 
it was withdrawn from the files at the last session, and again referred 
to this committee. 

This committee entirely concur in the report heretofore made in this 
case. Lord Sterling did not serve to the end of the war, and therefore 
did not become entitled to bounty land. This is not only the true, but 
it has been the uniform construction of the resolution granting bounty 
land, and any other construction at this time would suDJect the public 
lands to very numerous demands upon them. If in this case we de* 
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part from the period of service fixed by the resolution of Congress, it 
in justice ought to be done in all others. In that case, what period of 
service shall be fixed upon? How long a service shall be reauired? 
Depart from the rule fixed by Congress, and every case must oe de- 
cided by the whim of the moment, instead of by a known and settled 
standard. 

However meritorious the services of Lord Sterling may have been, 
(and the committee admit them to the fullest extent that his represen- 
tatives urge them,) they think it would not be wise or prudent at this 
time to commence the business of indemnifying the officers of the revo- 
lution for losses of property by the necessary neglect of their affairs at 
at home while away in the service of the country. If once admitted, 
this .would be a fruitfiil source of claims. The contract between the 
officer and the government was, that one should render his services, 
and that the other should pay him according to certain stipulations well 
known at the time of the contract. All the engagements of the govern- 
ment to Lord Sterling have been performed, ffor have his leg^ re- 
presentatives been entirely unrequited, for it will be seen by an act of 
Congress passed June 30, 1834, that these representatives have been 
allowed and paid the sum of eighteen thousand and fifty-one dollars 
and eighty-one cents for depreciation of pay due to Lord Sterling. 

The committee report the following resolution: 

Resolved^ That the prayer of the memorialist be not granted. 
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IN THE SENATE OF THE UNITED STATES. 



January 23, 1855.— Ordered to be printed. 

Mr. Brown made the following 

REPORT. 

[To accompany bill S. 557.] 

The Committee an Indian Affairs^ to whom teas re/erred a resolution of the 
Senate instructing them to inquire into the claim of John Rogers^ report: 

That they find the case fairly stated in the following letter from the 
Acting Commissioner of Indian Affairs : 

Dbpartmbnt of the Interior, 

Office Indian Affairs, October 5, 1854. 

Sir: In compliance with your request I have examined the account 
of Captain John Rogers, of Fort Smith, Arkansas, for storage of cer- 
tain articles of provisions in the year 1837, which had been procured 
by the government for the Chickasaw Indians. This claim has here- 
tofore been acted upon and decided adversely by this office ; but it is 
alleged that there was a manifest error in that decision, it being based 
upon the supposition that an account for $346 82 paid Captain Rogers 
in July, 1837, for drayage and stowing, or storing some pork, salt, and 
com, was for the same service or object, and embraced all he was en* 
tilled to on that account ; whereas the claim is not (or drayage and 
stowinff, or storing, but for storeage, after the articles were stowed or 
stored m the warehouse. Such a mistake seems to have been com- 
mitted, and the claim appears to be satisfactorily established, by the 
evidence and papers accompanying it, as a just demand. It is not in 
the power of the department to allow and pay it, however, as there are 
DO funds under its control applicable thereto. The only recourse for 
relief is an application, by the claimant, to Congress. 
Very respectfully, your obedient servant, 

CHARLES E. MIX, 

Acting Commissioner. 

John T. Cochrane, Esq., 

'Washington city. 

Believing a mistake to have been made in the former settlement of 
Hr. Rogers' accounts, prejudicial to him, the committee have instructed 
to report a bill for bis relief. • 
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IN THE SENATE OF THE UNITED STATES. 



January 32, 1855. — Submitted and ordered to be printed. 



Mr. Evans made the following 

REPORT. 

The Cammittee on the contingent expefifes <^the Senate^ to whom loas referred 
the petition of James W. Sheahan^ have considered the samcj and submit 
the/oUoicing report : 

During the first session of the 32d Congress* a special committee, of 
which the Hon. Mr. Sould was chairman, was appointed to investigate 
the claims which had been allowed under the treaty with Mexico. 
Whilst this investigation was going on before the said committee, an 
indictment for perjury, in procuring certain claims under the said 
treaty, came on for trial before the criminal court of the district of 
Columbia, against one George A. Gardner. The petitioner alleges 
that he was employed by the authority of the special committee to re- 
port the evidence on the said trial for the use of the committee. It is 
m proof that Mr. May, one of the counsel of the United States to con- 
duct the prosecution against Gardner, at the request of Mr. So\i\€ ap- 
pbed to the petitioner as a competent person to report the said trial. 
Nothing was said about the amount of the compensation, but that it 
was to be what was usually paid for such service. The petitioner en- 
tered on the work, and employed a Mr. Shaw as his assistant, who 
was to receive half the pay. After the work had progressed about 
two weeks, inquiry was made of the petitioner by the committee as to 
the cost of the work ; in consequence of which he was directed to dis- 
continue the reporting on the 1st of April, 1853. In the order for the 
discontinuance, the committee express their disapprobation of the bill 
which he had rendered. In his petition, he says that he reported 
before the discontinuance 95f columns, for which he claims $7 50 per 
column, making the sum of $717. In a letter filed with the papers, 
addressed to the Hon. R. Brodhead, one of the committee, he offers 
to take five dollars per column in order to have the matter promptly 
settled. The work at this rate amounts to $478. 

Even if this reporting can be considered as a legitimate charge on 
the contmgent fund of the Senate, it is very clear that Mr. Soul6 had 
no authority to make any such contract. But it seems to be well es- 
tablished by the evidence, that Mr. May, by the authority of Mr. Soul^, 
did employ the n^etitioner to report the trial, and this presents, in the 
opinion of the committee, an equitable claim to a reasonable compen- 
sation. It can hardly be expected that, under such circumstances* an 
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employee should be required to examine the journals of the Senate, to 
see if authority to make the contract had been given. 

The committee have no means of ascertaining the precise time he 
was employed in the work, but it seems likely that it did not exceed 
three weeks, or at most twenty-one working days. If the sum de- 
manded ($717) be allowed, that would be at the rate of $34 per day. 
If the other sum ($478) be paid, that will be at the rate of about 
$22 60 per day. Either of these, it seems to the committee, would be 
beyond the measure of reasonable compensation. The rule which the 
committee think ought to govern is, to pay what the Senate have here- 
tofore paid to others. The editor of the Globe is paid $7 50 per 
column for reporting and printing. Formerly the Senate paid $4 50 
to the Intelligencer and Union for printing alone. Now, if ttie printing 
alone be worth $4 50, then the allowance to the Globe for reporting is 
only $3 per column. This sum the committee are willing to allow, 
and recommend the adoption of the following resolution, viz. : 

Resolved, That the secretary of the Senate do pay to James W. Shea- 
han, out of the contingent fund, the sum of two nundred and eighty-six 
dollars and eighty cents, being at the rate of three dollars per column, 
for reporting tne trial of George A. Gardner, in full satisfaction of his 
claim* 
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IN THE SENATE OF THE UNITED STATES. 



JAMUAmT 33, 1855. — Submitted, agraed to, and ordered to be printed. 

Mr. Chasb made the following 
REPORT. 

The Committee of Claims j to whom uxu referred the petition rf John Gfarnn, 

report : 

The petitioner represents that his brother, Thomas Garvin, was a 
volunteer, and acted as adjutant in Col. Cobean's regiment of Penn- 
^Ivania volunteers, raised and mustered into the United States service 
for the defence of Baltimore during the last war with Great Britain, 
and continued in service until the retreat of the enemy. That when 
the troops were discharged, owing to the fact that the regiment con- 
tamed a smaller number of men than the law required, the regimental 
officers were not paid, and that consequently said Garvin received no 
pay in any capacity, not being on the company rolls. It is further 
represented, that said Garvin contracted a disease of the lungs by ex- 
jx^ure during said service, of which he subsequently died ; and that 
06 was supported, during said disease, by the petitioner, his brother, 
at an expense of $400. 

He asKS such relief as justice and equity may demand. The only 
evidence in the case consists of the affidavits of two members of the 
company in which Garvin was a volunteer, taken in 1854, only one of 
whom testifies that in his belief the disease of which Thomas Garvin 
died was contracted from exposure while in the service. 

Considering the nature of the disease contracted by Thomas Garvin, 
the uncertainty which must obscure its origin, the fact that he was not 
legally entitlea to pay as adjutant, and the further fact that no claim 
appears to have been made in his behalf for compensation in any other 
capacity, the committee are not prepared to recommend payment to 
the petitioner for offices of kindness toward his brother, or indemnity 
for expenses incurred in the performance of them ; and ask to be dis- 
charged from the further consideration of the petition. 
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IN THE SENATE OF THE UNITED STATES. 



January 23, 1855. — Submitted and ordered to be printed. 



Mr. Seward made the following 

REPORT. 

The Committee on Pensions, to whom loas referred the petition of Raymond 
Williams for bacJc pension, beg leave to report: 

The petitioner made apph'cation to the Commissioner of Pensions in 
1853 for an invalid pension, and the case was suspended January 3, 
1864, for want of proof. He now applies to Congress for a special act, 
placing him on the pension roll, from the date of his discharge, (No- 
vember 2, 1813,) during life. His discharge, which accompanies the 
petition, makes no mention of any disability ; and there is no evidence, 
except his own statement and the opinion of physicians, that his pres- 
ent disability (fistula in ano) was incurred while in service. The com- 
mittee do not deem it a case justifying the special action of Congress, 
and therefore recommend that the prayer of the petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



January 34, 1855. — Submitted and ordered to be printed. 



Mr. Allen made the following 
REPORT. 

The Commiuee an PentionSf to whom uxu referred the petition of John T. 
Syrague^ of the army^ praying that Margaret S* Worthy toicbw of Gen- 
era! norths may he allowed t/ie pension her husband was entitled to for a 
disability incurred in the last war with Great Britain^ beg leave to report : 

The petitioner asks that a law may be passed to pay Mrs- Worth 
the amount of an invalid pension, claimed to have been due General 
Worth on account of a wound received in the war of 1812. Said 
pension to date from the time the wound was received, and continue 
to the date of his death, a period of thirty-five years. The aggregate 
amount would be about $7,000. 

The claim is predicated upon the 14th section of the act of January 
11, 1812. 

A letter of the Commissioner of Pensions accompanies the papers, 
stating his rejection of the claim as not within the provisions of the act 
referred to, or any other act. 

During the whole period for which pension is claimed on account of 
disability. General Worth was on duty in the service, and received the 
full pay of the several grades through which he was promoted to the 
day of his death. 

It is contrary to every sound principle of our pension system to 
allow pay and pension to the same person for the same time. All our 
laws, which bear upon the subject, recognize as invalids, and the pro- 
per recipients of invalid pensions only those disabled and unfit for duty, 
according lo the degree of disability. There are no recent exceptions 
to this rule in the special legislation of Congress. A decision of the 
Secretary of War, of April 18, 1829, stands as the rule of the bureau 
in such cases. 

A special law of the 2d session of the 33d Congress placed Mrs. 
Worth's name on the pension roll, from the date of her husband's 
death, to continue dunng her natural life, at the rate of $50 per 
month. 

In this act Congress extended the bounty of the government to Mrs. 
Worth, to an extent beyond the provisions of the general laws ; which 
^ould have granted her half-pay for but five years, had her husband 
died in battle. 

The committee regard the claim now presented as utterly without 
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foundation in law or equity ; and in view of all the circumstancesy they 
believe that all the pecuniary obligations of the country for the services 
of her gallant husband have been fully met in the special act referred 
to, pensioninff Mrs. Worth for life. They, therefore, recommend that 
the prayer of the petitioner be rejected. 
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IN THE SENATE OF THE UNITED STATES. 



Jawuaiit 24, 1855. — Submitted and ordered to be printed. 



Mr. Sbward made the following 

REPORT. 

The Committee on Pensions^ to whom vxu referred the petition of Chambers 
C. Mtdlin for increase of pension, report : 

That petitioner was a private in the late war with Great Britain, and 
is now on the roll of invalid pensioners, at the rate of $8 per month — 
the highest sum allowed a private for total disability. He now petitions 
to have the amount of his pension increased by a special act of Con- 
gress- 

In reply^to a communication addressed to him, the Commissioner of 
Pensions addressed the chairman of the committee the following letter 
relative to the subject of this petition : 

Pension Opficb, January 27, 1854. 

Sir : In answer to your inquiry of the 26th instant as to whether 
" there is any precedent for increasing the pension paid to a private of 
the military service, volunteer or regular, above eight dollars per 
month ; and, if so, for what character of disability, and to what amount," 
I have the honor to inform you that there is no such precedent or law, 
and also to refer you to the act of the 24th of April, 1816, (United 
States Statutes at Large, vol. 5, page 296,) upon which the action of 
this office in all such cases is based. 
I am, sir, very respectfully, your obedient servant, 

. L. P. WALDO, 
Commissioner of Pensions. 
Hon. Gborgb W. Jonbs, 

Oiairman Com. on Inoalid Pensions, U. S. Senate. 

The committee do not deem it expedient to depart from the uniform 

Sractice -of the government of regulating pensions by the standard of 
uty pay. They therefore recommend that the prayer of the petitioner 
be denied. 
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E^ THE SENATE OF THE UNITED STATES. 



JunttLX 34, 1855. — Sobmittad and ordered to be printed. 



Mr. JoNBS, of Iowa, made the following 

REPORT. 

The CammUUe an Penmont^ to whom was referred the petition of Elizabeth 
jSL IL SaiUy^ that the pennon she received as the vndow of Captain Samuel 
Xr. Russell may be continued^ beg leave to report : 

That petitioner, as the widow of Captain Russell, received five 
years' half-pay, as provided in the general laws relating to pensions. 
After the expiration of the term of five years aforesaid, she intermarried 
with one SaiUy, who, she says, is insolvent and imable to support her 
and her children " in a style becoming their position in society." She 
therefore prays that her name may he agam placed on the pension 
roll. 

Mrs. Sailly, as the widow of Captain Russell, received all the bounty 
which Congress has seen proper to provide for widows of her class in 
the general statutes. The whole tenor of the legislation on this point 
shows conclusively that Congress has carefully guarded against the 
recognition of any claim to permanent pensions by widows of the army 
since the revolution, and in all cases the term for which they, or minor 
children, are granted pensions or halt-pay is limited to the definite 
period of five years. The committee, deeming this principle of the 
general statutes just and proper, must decline in this, or even more 
meritorious cases, establismnc; a precedent to disturb it. 

They therefore recommend that the prayer of the petitioner be de- 
nied. 
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IN THE SENATE OF THE UNITED STATES. 



JAinrART 34, 1855.^^abinitted and orderad to be printed. 



Mr. Brown made the following 
REPORT. 

The Committee an the District of Columbia^ to whom tocu referred thepeti-- 
turn of Johanna McNamaraj widow cf Daniel McNamaraj deceasedj re- 
port: 

That Daniel McNamara was employed by Captain Thorn, United 
States engineer, superintending the construction ota bridge across the 
Potomac river at the Little Falls, and, that while so employed, he was 
accidentally killed. The petitioner states her case as follows : 

The undersigned, Johanna McNamara, your petitioner, now resi- 
dent in the city of Washington, in the District of Columbia, respect- 
iiilly represents that she is the widow of Daniel McNamara ; that her 
late husband was in the employ of Captain Th9m, United States en* 
gineers, and was engaged in the erection of the iron bridge over the 
Potomac river, above Georgetown, in said district, and that whilst so 
employed in the service of the United States, he lost his life by the 
feUing of the bridge into the river, he being carried down by the fal- 
ling structure. That vour petitioner, thus deprived of her support and 
protection, is poor and in very reduced circumstances, and is left with 
five small children, who have been made orphans by the calamity 
which has made her a widow. Your petitioner respectfully prays that 
your honorable bodies will kindly and mercifully consider the circum- 
stances of her case and afford her such relief as may be right and pro- 
per, and she will ever pray, &c. 

JOHANNA McNAMARA, her x mark. 
Witness : 
W. H. Ward. 

July 18, 1854. 

To this petition, Captain Thom appends the following statement : 

Washington, Jtdy 19, 1854. 
At the request of Mrs. Johanna McNamara, I will state the facts 
concerning the death of her late husband, Daniel McNamara, as fol- 
lows : He was employed by me, for the United States, as stone cutter. 
Wing been at work on the Virginia abutment of the Little Falls 
bridge at the time of the destruction of the iron superstructure, on the 
24lh of April last. ' The contractor, in raising the superstruc^^^^ 



2 JOHANNA H'NAMABA. 

With an accident by which it fell, precipitating in its fall the said 
Daniel McNamara into the river and causing his instant death. 

GEORGE THOM, 
Captain Topographical Engineers j in charge^ ^. 



The committee see nothing in the statement of the case that imposes 
on the United States any liability for the death of Mr. McNamara, and 
however deeply they may sympathize with his afflicted family, they 
feel constrained to report adverse lo the prayer of the petitioner. 



Digitized by VjOOQ IC 



32d CoNaBBSs, ) SENATE. ( Rbp. Com. 

SdSeition. S I No. 430. 



IN THE SENATE OF THE UNITED STATES. 



Jamuabt 34, 1855.— Ordwed to be printodi 



Mr. Shiblds made the following 
REPORT. 

[To aocomptny bill S. 569.] 

7%e Cknnmittee on MUkary AffairSi to whom was re/erred the memorial q/ 
Alexander RandaUj executor ^ Colond Danid RandaUj late iejnOy 
faymatter general in MexicOj having had the same under conndereuian^ 
report: 

The memorialist prays the passage of a law to authorise the settle- 
ment of the claim of ms testator for commissions upon the sums of 
money collected and received by him as receiver of duties and assess- 
ments levied on the city of Mexico for the support of the army of the 
United States. 

It appears that Deputy Paymaster General D. Randall was on the 
21st February, 184o, '* designated to receive all assessments levied 
for the support of the army in the federal district of Mexico," and that 
in virtue of this authority he did receive and disburse, up to the 30th 
Jmie, 1849, about four and a half millions of dollars of the public 
moneys, while, at the same time, he was discharging all the other re- 
sponsible duties appertaining to his commission as paymaster. 

The several acts of Congress heretofore passed upon the subject of 
compensation to collectors and receivers nave been so construed as 
only to include in their provisions such persons as have performed 
duties in Mexico similar to those of customrhouse officers in the United 
States; and consequently this case of Colonel Randall was excluded 
from all benefit of these acts. 

The committee is satisfied that the receiving of these asssessments 
in Mexico and their transpoitation, &c., was attended with considerable 
trouble and risk, and were not strictly incumbent upon the paymaster; 
while, at the same time, it is evident that this responsibility should be 
considered as extending only to the amount of money which the said 
paymaster received under his special authority over and above the 
amount he was to receive as paymaster from the treasury of the United 
Stales; and upon this overplus paid over by him into the treasury of the 
United States — which the committee considers as extra duty — ^they re- 
commend that he, in the settlement of his accounts, be allowed a com- 
mission of one and a half per cent., and report a bill accordingly. 
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IN THE SENATE OF THE UNITED STATES. 



JuroAkT 34, 1855. — Sabmitted and ordwed to be printed. 



Mr. JomSt of Iowa, oiade the following 
REPORT. 

The Commiuee an Penncmy to whom teas rtfenti the petitum of John S. 
Dedmf late an cfficer in the marine corps^ praying apendon^ report: 

That petitioner was a lieutenant in the marine oorps during the 
Meiican war, and alleoes that wounds and exposure in the service 
hsYe destroyed his heafih, and disabled him totally. No proof of dis- 
ability, beyond his own statement, accompanied the'petition. Upon 
addr^sing the Secretary of the Navy, that officer informed the com- 
mittee that said Devlin received a flesh wound in the chin, at the 
storming of Chepultepec, in September, and in the following December 
was discharged to duty by the surgeon of the hospital. No evidence 
appears on Die rolls of anv other cusabili^ or sickness. 

The Commissioner of tensions, in a letter to the chairman of the 
committee, dated December 30, 1854, says that, upon proof of the fiicts 
aUeged in the petition, Mr. Devlin will l>e placed upon the rolls at half 
his monthly pay. 

The moofi liefbre the committee are altogether unsatis&ctory as to 
a disability incurred in service, and for this reason, as well as in view 
of the suggestion contained in the Commissioner's letter, they recom- 
mend that the prayer of the petitioner for a special law for his relief be 
denied; and ask to be discharged from the further consideration of the 
petition. 
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IN THE SENATE OF THE UNITED STATES. 



JuniABT 34, 1855. — Submitted and ordered to be printed. 



Mr. JoNBS, of Iowa, made the following 

REPORT. 

The Committee on Pensions^ to whom was referred the petuion of Sarah Vifir 
centi widow of John VincerU^ praying for a pension and bounty lands^ beg 
leaze to report: 

Petitioner's husband was a soldier in the last war with Great Britain, 
and belonged to the marine corps. She alleges, further, that after his 
honorable discharge from that corps, he served in the United States 
navy for five years, and was thence honorably discharged, in 1831. 
He died in Philadelphia, in the year 1841. 

There is no provision of the pension laws which would entitle her to 

tension, if every statement of her petition were fully proved. Her 
usband did not die of wounds received or disease contracted in ser- 
vice — ^neither did he die in the service of the United States ; and her 
case is entirely without the provisions of the general statutes, or the 
precedents of the special legislation of Congress. 

There is no law promismg or granting bounty land to those who 
serve in the marine corps or navy, except for services on shore, in co- 
operation with the army, or to marines engaged in the Mexican war. 
Her claim for bounty land, as based upon the showing of the petition, 
has, therefore, as little foundation in law as that for pension. The 
committee do not think the case at aU within the intent and objects of 
the pension and bounty land ^stem, or such a one as to call for special 
and anomalous legislation. They ofier the following resolution : 

Besolvedt That the prayer of the petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



Jamoakt 35, 1855. — Ordered to h» printed. 



Mr. Stuart made the following 
REPORT. 

[To accompanj bill S. 563.] 

The Committee on Commerce^ to whom toas referred the petition and papers 
of Jeremiah Moorn^ praying compensation for labor and materials fur- 
nished by him in the construction of a light-house and duxlling^house on 
Big Thunder Bay island^ in Lake Huron^ report: 

That on August 30, 1831, Henry T. Blake contracted with Adam D. 
Stuart, an asent of the United States, to build a h'ght-house on the 
outer Thunder Bay island, in Lake Huron ; that on the same day that 
this contract bears date, Mr. Blake assigned it to the memorialist, con- 
stituting him his agent to perform the contract, and to receive the pay 
of the government therefor, and he was accepted by the government 
agent to do the work, as the substitute of Mr. Blake, the original con- 
tractor ; that he proceeded with the government agent to the place of 
location, and commenced the work, upon the site selected by said gov- 
ernment agent, prosecuted the same with skill and energy, in strict 
conformity to the contract, and to the entire satisfaction of the superin- 
tendent, until it was nearly completed — only a small amount of laW to 
be performed upon the lantern — ^when a gale of unusual violence arose, 
and a tremendous sea swept over several acres of that part of the 
island on which the li^ht-house was located, beating against it with 
great force, and after withstanding the gale for some time it gave way, 
and fell into the lake, leaving about twenty feet on the land side stand- 
ing, a perfectly sound wall. 

From all the evidence presented to the committee in this case, they 
are of opinion that the destruction of the tower was wholly attributable 
to the injudicious and exposed location of the building, and to the se- 
verity of the storms, (for which the memorialist was not responsible,) 
and not to any defect in the materials or workmanship of the building; 
and it was no fault of the contractor that it was not entirely finished, 
for he was directed to place it where it could not staq/d, and where he 
was not able to finish the lantern before the tower fell. 

It is evident that the site was selected in good faith by the govern- 
ment agent, he being entirely ignorant of the ^reat rise of water during 
the furious storms that beat upon it. It is evident that the site was an 
lanwiae and injudious one, from the fact that the government^selected a 

•* ^ Digitized by ^^ 



2 JEREMIAH MOOBS. 

site for the aew light-house further from the water, and upon higher 
ground. The second light-house was built by the memorialist, and out 
of the same materials, and stands firm to the gresent time. 

The memorialist did not undertake to guaranty the suitableness of 
the site, but to furnish the labor and materials for the structure, and 
for its failure the government is alone responsible, and the committee 
know of no rule of law or justice which would allow the government 
to shelter itself from the payment of a just compensation for the labor 

Eerformed because its agent had selected an unsuitable site for the 
uilding. 

In view of the facts presented, the committee have come to the con- 
clusion that the memorialist is entitled to compensation for the mortar 
used and labor performed in building the first light-house, and report a 
bill for that purpose, and recommend its passage. 
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IN THE SENATE OF THE UNITED STATES. 



Junnry 35, 1655.^0rdered to be printed. 



Mr. Seward made the following 
REPORT. 

[To accompany bill H. R. 536.] 

7%e Committee on Pensions^ to uAom was referred bUl H. R. 526, for the 
relief of Jeptha L. Seminger^ report : 

That upon an examination of the papers they find the facts and evi- 
dence in the case satisfactorily set forth in the following report of the 
Committee on Pensions of the House of Representatives : 

'* The Committee on InmUd Pensions, to whom was referred the petition of 
Jeptha L. Hemingert report: 

*'By the deposition of J. L. Heminger, it appears that he enlisted at 
Cayuga Bridge, Cayuga county, Juhr 12, 1808, as a private in Cap- 
tain William r. Bennett^s company of the 6th regiment United States 
in&ntry for five years. While in New York he was under the com- 
mand of Colonel Joseph Simonds, and at Pittsburg he was in Qaptain 
John P. Arrowsmith's company, Bennett having resigned. The regi- 
ment afterwards proceeded to Natchez, and while there he was at- 
tacked with bilious and typhus fever, which kept him in the hospital 
nearly all the time for tUrteen months ; this was succeeded by fever 
and ague. In the winter of 1812 he returned to Plattsburg, New York, 
where he was discharged from service by General Bloomfield, as inca- 
pable of performing the duties of a soldier. He is still unfitted for any 
tabor in consequence of his congestive fevers having produced an or- 
^Buiic disease of the heart. By tne letter of the Commissioner of Pen- 
sions, dated February 27, 1851, it appears that all that was wantinff in 
his papers, for an allowance of pension, was the affidavit of two of his 
comrades, that his disease was contracted during his service in the line 
of du^, in the absence of other evidence. He deposes that, afler 
diligent inquiry to find those who could iiimish the required proof, he 
has been able to find onl^ one person that he can ascertain to be living. 
He furnishes the deposition of John Cole, that he served in the same 
company with Heminger from the time of leaving Pittsburg until 4he 
return of the regiment to New York; that Heminger was i^ j^oc^^^i|e|Jth 
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and active when first he knew him, and that he was confined by sick- 
ness at the hospital at Natchez, as stated, and was not restored to health 
during his acquaintance with him ; also, the deposition of six other re- 
spectable citizens testifying to^their knowledge of his feeble health ever 
since they knew him, as far back as 1830. There is also a deposition 
of two acquaintances, dated January 6, 1846, that they have known 
Heminger for forty years, testifying that he was an able-bodied and 
healthy man before enlisting ; and that he returned with health impaired 
and constitution apparently broken, and to his continuance in very 
feeble health ever since." 

The committee concur in the views of the foregoing report, and re- 
commend that the bill do pass. 
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IN THE SENATE OF THE UNITED STATES. 



JAWtkut 95, 1855.— Otdend to Im printed. 



Mr. Foot made the ibllowing 
REPORT. 

[To aceonpany bill S. 564.] 

The CommUtee an Public Lands j to whom toot referred theveiUion of Susan 
Palmer J undow (f lAeutenanl Innis B. Palmer j deceased^ praying bounty 
land J fcould respect/idly report : 

That the said Innis B. Palmer entered the military service of the 
United Sutes at Buffalo, New York, on or about the 1st day of Septem- 
ber, 1812, as a lieutenant in Colonel Phiietus Swift's regiment of New 
York volunteers, and continued in the service two years six months 
and twenty days, and died at Rochester, New York, on the 2d day of 
July, 1844 ; that subsequent to his death the petitioner — ^his widow — 
applied to the proper department for bounty land, but has never re- 
ceived nor can she obtain the same by reason of the fact that her said 
deceased husband's name appears enrolled as a deputy wagon master, 
and not as an officer. 

A portion of the evidence in this case goes to prove that said Lieute- 
nant Innis B. Palmer was taken prisoner at the capture of FortSchlos- 
ser and, with others, taken to Quebec, where he was selected, on 
account of his being an officer, as one of twenty-six hostages, and de- 
tained by the enemy until the close of the war ; and, on examination 
of the files in the Fifth Auditor's office, the register of prisoners of the 
war of 1812 shows the name of Lieutenant Innis B. Palmer in full 
as one of the prisoners at Quebec as aforesaid. A letter from the Fifth 
Auditor to that effect is herewith appended, and made a part of this 
report, [marked A.] Your committee, in view of all the points 
presented in evidence, are clearly of the opinion that the enroll- 
ment of said Innis B. Palmer as deputy wagon master and not as a 
iMutenani was erroneous, and subjects nis widow to great hardship, 
inasmuch as by reason of said error she is deprived of the bounty of the 
government to which her husband was of right entitled. Your com- 
mittee consider this case a very meritorious one, and that the prayer of 
thepetitioner should be granted. 

They therefore recommend the passage of the accompanying bill.:! 



SUSAK PALMBR. 



Trbasurt Dbpartmbnt, 
Fifik Auditor's Office, September 18, 1854. 

Dear Sir : I have examined, imperfectly, (for I really am too much 
pressed with the current business of the office to make a thorough search) 
the papers relative to American prisoners captured during the war of 
1812, and find contained in a register of prisoners at Quebec, the name 
of Lieutenant Innis B. Palmer, of the United States army. This is all 
the information which the register gives about him, and I regret that it 
is not more full. 

If you will call again, and choose to take the trouble of examining 
the fides yourself, it will aflbrd me great pleasure to exhibit them to you. 

Very respectfully, I am, sir, your obedient servant, 

THOMAS MUSTIN. 

Jambs W. Simonton, Esq., 

National Hold, Washington. 
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IN THE SENATE OF THE UNITED STATES. 



Janvart 25, 1855. — Sabmitted and ordered to be printed. 

Mr. Seward made the following 

REPORT. 

The Committee on Tensions^ to tohom was re/erred the petition of Oakley H* 
Wrighty praying for pension and bounty landj report: 

Petitioner alleges that he served in the United States navy during 
the Tripolitan war, and in the army during the war of 1812— part of 
the time under the assumed name of Thomas Collins — and presents a 
claim for pension and bounty land. 

Mr. Wright bases his claim for pension solely upon his alleged ser- 
rices. There is no law granting pensions to soldiers or seamen (save 
of the revolution) except for disahtlity. None is alleged by the peti- 
tioner, and the rolls afford evidence of none in his case. 

The claim for bounty land appears to be equally without founda- 
tion. The rolls and files of the department afford no evidence of his 
service in the army, (for which he could alone claim bounty land,) 
either under his real name or the assumed one. The whole case rests 
solely upon his own statement, not sworn to, and utterly unsupported. 

The committee recommend the adoption of the following reso- 
lution : 

Resolved^ That the prayer of the petitioner be denied* 
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IN THE SENATE OF THE UNITED STATES- 



January 9^ 1855. — Sabmitted and ordered to be printed. 



Mr. Allen made the following 

REPORT. 

The Commutee on Pensions^ to whom toas referred the petitums of Mrs. 
Harriet H. Saunders, and Mrs. Jane M. Rudolph, widows of officers of 
the revenue service, beg leave to report : 

That at the last session, two petitions of a precisely similar charac- 
ter were referred to them, and, after a mature consideration, they sub- 
milted the following report : 

Report of the Committee on Pensions on the petitions of Harriet Wilcox and 
Elizabeth A. W. Gibson ; submitted April 19, 3854. 

** It has not been the design of Congress, as appears by all the legis- 
lation upon the subject, to include the revenue service within the pro- 
visions of its pension system. Hence, at no time has this class been 
entitled to the benefits of the system, except when acting with the 
navy in time of war. Neither of the above cases come within this 
rule, and the committee do not deem it expedient to create a precedent, 
by special legislation, so foreign to the general design of the pension 
laws. Without denying the merit of such cases, or expressing any 
opinion as to the policy of providing for them by general laws, they 
recommend that the prayer of the petitioners above named for special 
relief, be denied." 

The committee adopt the above report in the cases now under con- 
sideration, and ask to be discharged from their further consideration. 
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IN THE SENATE OF THE UNITED STATES. 



^ January 95, 1855. — Submitted and ordered to be printed. 

Mr. Allen made the following 

REPORT. 

The Committee on Pensions^ to whom was referred the petition of Mrs. 
Emily L. Slawhter^ widow of Commander Slaughter of the navy, pray- 
ing a pension, beg leave to report: 

Commander Slaughter died of "softening of the brain," while on 
leave of absence. It is alleged that the disease was contracted in the 
line of duty, while cruising off the coast of Africa. The only evidence 
presented to sustain this aUegation is the opinion of the attending physi- 
cians that the disease was tne result of service in an enervating cli- 
mate. The records of the department afford no evidence as to the 
time when, or how, the disease was contracted, and the surgeon of 
Commander Slaughter's ship is now on duty on the West India 
station. 

If it can be shown (which the conmiittee think has not been satis- 
factorily done in these papers) that Commander Slaughter died of 
disease contracted in service, in the line of duty, the widow is entitled 
to five years' half pay, under provisions of the acts of 16th April, 1816, 
and 23d August, 1842. Upon presenting the proper proofs at the pen- 
sion office, the claim, as far as it accords with the pension laws, will 
be allowed, without the interference of any special legislation. 

The committee ask to be discharged firom the further consideration 
of the petition. 
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IN THE SENATE OF THE UNITED STATES. 



January 35, 1855. — Submitted and ordered to be printed. 



Mr. Allen made the following 

REPORT. 

The Committee on Pentums^ to vjhom toas re-commilled the report and papers 
in the c€ue of John Brown^ with additional documents^ report: 

Thai they find nothing in the additional papers presented to change 
the conclusions arrived at in their former investigation. Were the 

f)roof8 of disability, prior to his application for pension, clear and satis- 
actory, the claim for arrears of pension from the date of that disability 
could not be allowed. The law provides, in positive terms, that in- 
valid pensions shall commence upon the completion of proofs, and a 
failure to apply, or make the requisite proofs, has, in the uniform prac- 
tice of the bureau, worked a forfeiture of any claim for pension, anterior 
to such completion of testimony. The committee, therefore, re-affirm 
their former report, as follows : 

The Committee on Pensions, to whom was referred the memorial of John 
Brown, praying for hack pension from the date of his disahility, report : 

That the name of the petitioner was entered on the pension list in 
January, 1853, he having then applied for arrears of pension, which 
would not be granted by the Commissioner of Pensions. There is no 
evidence that he was disabled, or entitled to a pension when discharged, 
(according to law,) from the army. This case has been so recently 
under the consideration of the Commissioner of Pensions, and no evi- 
dence of former disability accompanying the petition, that the com- 
mittee deem it proper to recommend that the prayer of the petitioner 
be denied. 
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Mr. Jones, of Iowa, made the following ^*».j::> 

REPORT. 

The Committee on Pensions, to whom was recommitted the petition praying 
that the children of George Godfrey FeUcer^ may be paid the amount of 
'pension due him at the time of his death, with the report thereon at the last 
session, beg have to report : 

That upon a re-examination of the papers in the case, they find no 
reason to change the views then expressed. They therefore re-affirm 
their former report, as follows, and ask to be discharged from the fur- 
ther consideration of the petition : 

That the said George Godfrey Felker, deceased, was a soldier in the 
revolutionary war, and was placed on the list of pensioners in the year 
1820, and received one year's pay under the act of March 18, 1818. 
His pension was suspended after receiving one year's pay, in conse- 
quence of a non-compliance on his part with the requirements of the 
act of May 1, 1820, in regard to furnishing an attested schedule of his 
whole estate, (necessary clothing and bedding excepted.) He died in 
March, 1827, having received, up to the date of his death, but ninety- 
six dollars (one year's pension) from the government. 

George Felker, the son of the deceased, now applies, on behalf of his 
heirs, for the arrears of pension withheld from 1820 to 1827. There 
is no law in force by autnority of which this claim for arrears can be 
allowed ; and the father, who rendered the services to the country, 
having neglected or refused to comply with the requirements of the 
law then in force, and thus failed to receive his pension, the committee 
do not deem it expedient to depart from the established rules gov- 
erning the pension bureau, to grant the arrears of pension claimed to 
the children — ^none of whom appear, from the evidence, to have been 
minors at the time of his death. 

The committee, therefore, recommend that the prayer of tke peti- 
tioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



Jamuart 25, 1855.— Submitted and ordered to be printed. 



Mr. Jones, of Iowa, made the following 

REPORT. 

The Committee on Pensions, to whom was referred the petition ofMrs* Mar^ 
garet Hanson, for back pension, from the date of her htidnind^s deaths 
report : 

That Mrs. Hanson's name was placed on the half pay list for five 
years, at the rate of $15 per month, under the act of February 3, 
1863— to commence on the 16th June, 1853. She now prays that 
said half pay may be made to commence at the date of her husband's 
death. f 

No general law making provision for widows grants half pay for a 
longer term than five years, except in revolutionary cases. So careful 
and uniform has been the legislation on this point that it is evident 
Congress has guarded against any claims this class of pensioners might 
make to be permanently quartered on the treasury, and the committee 
do not deem it expedient to establish precedents in the special legisla- 
tion of Congress averse to this settled poUcy. As Mrs. Hanson can be 
entitled to out five years half pay, the committee think it inexpedient 
that Congress should by special act make a change in the mere time of 
its commencement, contrary to the established rules gcArerning such 
cases. They recommend that the prayer of petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



January 35, 1855.— Ordered to be printed. 



Mr. Jones, of Iowa, made the following 

REPORT. 

[To accompany joint resolution H. R. 44.] 

The Committee on Pensions^ to uhom was referred joint resolution H. jR. 44, 
to pay the pension due James Capen to his administrator ^ report : 

That at the last session a bill was passed placing the name of 
James Capen upon the roll of revolutionary pensions, from the 4th 
March, 1851, during his life, at the rate of $8 per month. Subse- 

Juently, and before anything was paid under said act, the said James 
!apen died. This joint resolution proposes to pay said pension from 
4lh March, 1851, to the date of his death, to his administrator. The 
act for his relief passed at the last session, was based upon the state- 
ment of facts contained in the following report, which accompanied it : 

The Committee on Revolutionary Pensionsj to wham vxu referred the petition 
of Jatnes Capen, have had the same under consideration^ and beg leave to 
submit the following report : 

It is proved by the rolls that the petitioner served a period of five 
months and twelve days. He, however, states upon oath that, in- 
cluding the time spent in going to and returning from the places of mus- 
ter, he served over six months. He also swears that he was draughted 
for a term of three vears' service, and owing to the sickness of his father 
he was obliged to hire a substitute. There is no satisfactory evidence 
furnished that the petitioner actually served six months, thereby en- 
titling him to be |)laced on the pension roll under the act of June 7, 
1832, and to receive arrears of pension from March 4, 1831, to the 
present time. But, as he probably may have served that length of 
time, and is now very old and infirm, your committee are of opinion 
that be should be placed on the pension roU — his pension to commence 
from March 4, 1851, about the date of his application. They accord- 
ingly report a bill for his relief. 

It will be seen that the age and infirmity of the petitioner, and a 
bare probability that he had served the term required by law rather 
than any facts proved to sustain the claim, induced the favorable action 
ot the committee and of Congress. In fact, it is clearly stated that 
the case was not made out to entitle him under the provisions of any 
law— but mere sympathy for his helpless and infirm condition appealed 
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2 JAMES CAPEN. 

to the liberality of the government. He was not permitted to receive 
the bounty granted him, and the case now assumes an entirely difier- 
ent aspect. It is not claimed that he left a widow or heirs at law, who 
might have some shadow of claim to the sympathy and boun^ of Con- 
gress ; but the proposition is to pay the amount which he would have 
received had he lived to his administrator. It was evidently not the 
design of the former act to make any provision for his creditors or m- 
difierent heirs ; and the committee do not believe that any principle of 
justice or the obligations of gratitude, require that further legislation 
should be had to extend the benefits of that act to them. Thev, there- 
fore, recommend that the Senate non-concur in said joint resolution. 
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IN THE SENATE OF THE UNITED STATES. 



January 29, 1855.— Ordered to be printed. 



Mr. Mallory made the following 

REPORT. 

[To accompany bill S. 567.] 

The Committee on yawl Affairs, to whom was referred the resolution of the 
Senate to inquire into the value to commerce and navigation of the Wind 
and Current Charts and Sailing Directions of Lieutenant Maury, and to 
report on the justice and the expediency of making a suitable remuneration 
thcrefoi\ have had the same under consideration, and thereupon rejjort: 

ORIGIN OF THE WIND AND CURRENT CHARTS AND SAILING DIRECTIONS. 

Some ten or twelve years ago, Lieutenant Maury, United Stntes 
navy, on duty at the Observatory, conceived the idea of ascertaining 
and defining the courses oF ocean winds and currents, a knowledge of 
which he believed would shorten all ocean voyages, and link distant 
countries more closely together — and he obtained the permission and the 
aid of the Navy Department to collect the observations of mariners 
upon every sea. His plan was announced ; the navy was required to 
co-operate ; an appeal was made to American shipmasters, who, in all 
ihat pertains to their profession are unsurpassed, and, in a brief time, re- 
ports and extracts from ships' logs from every sea whitened by Ameri- 
can sails began to accumulate at the Washington Observatory — and 
the abstracts of these reports — reports which, if made by one observer 
only, would have occupied more than two millions of days, a longer 
period than man has been upon the earth, already fill nearly four hun- 
dred large manuscript volumes. From the Arctic seas — the sunny 
waters of the Pacific — ^the tracks of thousands upon thousands of voy- 
ages between American ports and those of Europe, Asia, and Africa ; 
from the east and the west, the north and the south — came the daily 
observations of ocean's wayfarers, and these, in the hands of Mr. Maury, 
constituted the raw material from which the charts and directions were 
lo be constructed ; and thus, without any expense beyond a copy of 
the work to every recording shipmaster, has been organized upon the 
sea a corps of systematic observers, more extensive than has ever been 
engaged in the investigation of any scientific subject. Every ship- 
master, engaging in the observations, receives from the government a 
copy of the wont, and thus all are interested in it. The observations 
of each enure to the benefit of all; and each, whatever may have- 
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• 
been the localities of his observations, has the benefit of the experience 
of thousands who have been there and elsewhere before him. 

Thus, when these charts shall have been completed, the mariner, 
whatever may be his position upon the ocean, will be able to inform 
himself as to what winds and weather the united experience of thou- 
sands may teach him to expect ; in what quarters he may hope for 
favorable or apprehend adverse wind and weather. 

The immediate result of Mr. Maury's labors is, that ocean voyages, 
under sail, are shortened from ten to twenty per cent. ; and if this re- 
sult be followed out to its legitimate consequences, who can undertake 
to prescribe a limit to the benefits they confer? Who will undertake 
to estimate the mere pecuniary saving to the navigating interest in the 
decreased expenditure for outfits, provisioning, and manning ships ; the 
decrease in ocean risks, not only to ships and cargoes, but to lives of 
seamen and passengers, and the enhanced value of merchandise by a 
more speedy delivery. 

Before the publication of these charts, a voyage from our eastern ports 
to San Francisco, under canvass, occupied, on an average, one hundred 
and eighty days ; but now, the average voyage of vessels using these 
charts is one hundred and thirty-six days ; and in several instances it 
has been performed in less than a hundred, and in one case in eighty- 
eight days. In those passages between these ports which have been 
performed in half the time formerly occupied, the vessel's course through 
the sea has been precisely that which is traced for her upon the chart. 
The Melbourne Argus (Australia) publishes a list of all the arrivals at 
that port from Europe and America, from December 31, 1853, to Julv 
7, 1854, by which it appears that the average passage of all vessels 
vnfhotu the charts, was one hundred and twenty-four days, while the 
average of those (from the same ports) using the charts, was ninety- 
seven days. 

The migratory habits of whales, pursuing from season to season their 
food through the ocean, has long been known ; and the logs of Mr. 
Maury's corps of observers have enabled him to show at a glance upon 
his whaling charts those parts of the ocean where, at any season of the 
year, whales, "sperm " or "right," may be found. The observations 
of one whaleman must, necessarily, be limited by a few voyages and 
localities ; but this arrangement enables him to profit by the unlimited 
experience of others. 

The most gratifying evidence as to the value and importance of these 
charts to the practicsJ navigator continues daily to be received from all 
parts of the world- They lesson the dangers of navigation, and by 
showing at a glance the prevailing winds and currents for each pjart of 
the ocean, and for every month of the year, they enable the navigator 
to come and go with dispatch ; and thus, by shortening passages Irom 
port to port, they have brought remote parts of the world, particularly 
the markets of the northern hemisphere, India, China, and the Pacific 
shores of America, nearer together by many days' sail. 

The government of the United States having invited the co-opera- 
tion of the maritime nations in this great work, a plan of mutual assis- 
tance has been adopted, embracing not less than nine-tenths of the 
shipping of the world; and we may reasonably anticipate the speedy 
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solution of some of the most mysterious problems in the economy of 
nature, firom thus reticulating the entire surface of the great deep by 
systematic and multitudinous observations. 

The following letter from the Secretary of the Navy, and extracts 
from our own state papers, will serve to show the light in which Mr, 
Maury's labors have been regarded by our own government. 

Navy Department, 

January 23, 1855. 

Sir: Your communication of the 20th instant, requesting information 
as to the benefits which commerce and navigation have derived from 
Lieutenant Maury's wind and current charts, has been received. 

The information contained in the accompanying extracts from the 
files of the department upon the subject, appears to leave no doubt 
that they are of very great value, and, in referring to the opinion ex- 
pressed in the last annual report of the department, I avail myself of 
the occasion to repeat expressions of my decided conviction that this 
oflBcer, by his ability and enthusiasm in the cause in which he has been 
engaged, has not only added to the honor of his country, but saved 
thousands of dollars for his countrymen. 

I have the honor to be, &c. 

J. C. DOBBIN. 

Hon. S. R. Mallory, 

United States Senate. 

" The operations at the National Observatory and Hydrographical 
Office continue to be Conducted in a manner highly satisfactory, and 
are adding much to the Stores of knowledge and the facilities of ocean 
navigation. By virtue of the authority contained in the act of Congress 
approved March 3, 1849, I have recently appointed an agent in the 
city of London to make sale of the copies of the charts prepared at the 
Hydrographical Office for the mere cost of printing them, with the charges 
of transportation and a reasonable commission, so as to diffiise the in- 
formation aflforded by them to nautical persons generally." — (Annual 
report of the Secretary of the Navy, November 30, 1850.) 

** The advantages of science in nautical affairs have rarely been 
more strikingly illustrated than in the fact stated in the report of the 
Navy Department, that by means of the wind and current charts pro- 
jected and prepared by Lieutenant Maury, the superintendent of the 
Naval Observatory, the passage from the Atlantic to the Pacific ports of 
our country has been shortened by about forty days." — (Annual mes- 
sage of President Fillmore, December 2, 1851.) 

" The wind and current charts planned by Lieutenant Maury, the 
superintendent of the Observatory, and prosecuted under his direction 
With much industry, are being extended to the Pacific and Indian 
oceans. This work is viewed with great interest and satisfaction by 
our seafaring communities, and all those interested in the safe and 
speedy navigation of the ocean. It has materially shortened the pas- 
sage along the highways by which our commerce passes into an± 
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through the southern hemisphere, bringing the ports of those distant 
parts of the world some ten days and some several weeks nearer to us 
than before. A letter from the superintendent of the Observatory, 
which accompanies this communication, states the important fact, that 
vessels sailing from the Atlantic to the Pacific ports of the United 
States, with the instructions afforded by these charts, make the voyage 
in forty days less, upon the average, than those sailing without them, 
and that there is reason to hope the time may be still further reduced." — 
(Annual report of the Secretary of the Navy, November 29, 1851.) 

*' The Naval Observatory continues to pursue its appropriate labors 
with its usual good results, and is found to contribute the most impor- 
tant facilities to the improvement of navigation. I cannot better com- 
mend it to the regard of Congress than by a reference to the letter of 
Lieutenant Maury, which accompanies this report." — (Annual report 
of the Secretary of the Navy, December 4, 1852.) 

" The Naval Observatory, under the superintendence of Lieutenant 
M. F. Maury, is doing much for science and navigation, much for the 
benefit of mankind and the honor of our country. For a few years past 
a correspondence has been conducted between the United States and 
certain other governments on the importance of adopting some plan to 
secure a more uniform mode of making observations at sea. Ascer- 
taining that various governments designed being represented at Brus- 
sels, in pursuance of scientific suggestions with which Lieutenant Maury 
had been conspicuously connected, I felt it my duly to relieve him tem- 
porarily from service at the Observatory, with a view to his visiting 
ferussels. The result of his labors, in conjunction with other eminent 
persons, will, I have no doubt, prove vastly beneficial to commerce and 
navigation." — (Annual report of the Secretary of the Navy, December 
5, 1853.) 

** The achievements on sea quietly and gradually effected by Lieu- 
tenant Maury, although not attracting the admiration of the multitude, 
nor dazzling the beholder with sudden flashes of triumph, have reflected 
honor upon himself and his country; have l)rought remote nations in 
comparative proximity to each other; have promoted commerce, by 
pointing out to the mariner new paths on the great deep, where favora- 
ble winds and currents lend favorable aid. His 'Wind and Current* 
Charts' and 'Sailing Directions' are saving milUons of money, by short- 
ening the voyages of merchant vessels freighted with treasures. 

"I am officially informed that it was stated, in a paper read before 
the British association last year, that it was estimated in India that a 
set of wind and current charts for the Indian ocean, like those that have 
been constructed at this office for the Atlantic ocean, would produce an 
annual saving to British commerce, in those seas alone, of not less 
than $1,000,000, (^£250,000,) and for British commerce in all seas of 
$10,000,000 a year. This estimate was based on the condition of short- 
ening the voyage only one-tenth, (whereas the average length of the pass- 
age to all places beyond the equator has been shortened much more ;) 
and the estimate was again repeated at the last meeting of the asso- 
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ciation in Liverpool. It has also been estimated that the value ol these 
charts to the commerce and navigation of the United States is equiva- 
lent, in the saving of time, to several millions a year." — (Annual Re- 
port of the Secretary of the Navy, December 4, 1854.) 

Such are briefly the origin, the design, and the utility of the wind 
and current charts and sailing directions of Lieutenant Maury ; and 
now the question involved in the Senate's resolution, of the justice and 
expediency of making some remuneration to him for them, arises. 

Mr. Maury is an officer of the government, and its agent within the 
legitimate scope of his authority, and to the government are due his 
time and his talents. This work, though originated and executed by 
him, has been achieved by the authority and with the assistance of the 
government. He is the superintendent of the Astronomical Observa- 
toiy — is charged with the hydrography of the navy ; and the purchase, 
sale keeping, and distribution of the nautical instruments required for 
the navy is also devolved upon him. 

His rank of lieutenant entitles him to the pay of fifteen hundred dol- 
lars per annum ; but for the performance of these various duties he re- 
ceives three thousand dollars per annum and house rent; and while 
performing these duties, upon this pay, these charts have been, and are 
being, created by him, and publisned and distributed by the govern- 
ment. Can Congress specially reward a valuable discovery or inven- 
tion, achieved under such conditions, consistently with the public in- 
terests? and, if it can, do justice and expediency require it? Will 
such rewards have a tendency to develop, encourage, and maintain the 
zeal, devotion, and abilities of public servants, or are they calculated 
to repress or weaken them ? 

Wnen a man enters the naval service he, without a doubt, surren- 
ders certain rights of the citizen; for instance, he cannot quit the coun- 
try without leave ; he cannot make certain bargains and contracts ; and 
he is sj>ecially bound to render particular services which are deter- 
mined by law, custom, and the usages of the sea. Though he has 
given up his energies, both of body and mind, for certain things, he has 
not given them up for everything. He gives them up so far as they are 
necessary to the performance of the recognized duties of his office. It 
is difficult, as we approach the ground where the line of duty begins 
oi^ends, to separate all the rights of the individual from the obh'gation 
of the officer. The exact limits of the line are obscure and uncertain. 
When there is a doubt, the side of safety is in the line of duty ; but as 
to any close or nice separation, it is not unlike the dividing lines be- 
tween the great kingdoms of nature : in the lower orders, as among 
polyps and others, it is difficult to tell where the animal ends and the 

t>lant begins ; but when we depart from these uncertain borders, and 
ook at an oak and a man, we nave no difficulty in telling- which is the 
tree and which the animal. So, too, with the obligations of the officer 
and his private rights ; they so overlap and blend in with each other, 
that as we approach the line where they pass into each other it is diffi- 
cult to mark it; but when we take the case of Whitney with his cotton 
gin, and Fulton with his steamboat, even though they had been navy 
officers, there is no difficulty in comprehending the rights of the indi- 
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vidaal to his own discoveries. Neither is there, it is submitted, any 
difficulty in recognizing the rights of the author to the discovery which 
he has expanded out into the wind and current charts. 

It cannot be urged that, in giving form and expression to this chart 
idea, its author has done it at the expense of any other of the duties 
the government had devolved upon nim, for he has at the same time 
performed a class of duties that, in other services, are usually divided 
into three distinct departments, and which (as in England) are assigned 
each to a special superintendence under a separate organization. And 
now that the British government has decided to follow our example, 
and collect materials also for a series of wind and current charts, a 
special department in the Board of Trade has been created therefor, 
and one of the most distinguished and accomplished officers of the 
British navy placed at the head of it. 

It would appear, therefore, that the American officer has carried out 
his idea, not at the expense of his duties proper, but in addition thereto. 
It may be supposed that he was stimulated to their performance by 
the energy that originality gives, and the excitement which is always 
attendant upon, discovery and conscious progress towards the develop- 
ment of useful results. 

The facts that hydrographical offices have existed for ages; that 
none of them have led off in the construction of such charts as those 
under consideration ; and the fact that England, with her hydrographi- 
cal office, venerable with years and renowned for works, should within 
the last year have created a new department and appointed a special 
organization for the purpose of carrying out the object of their charts, 
are significant proofs of the originality and merits of Mr. Maury's 
labors. 

Will it be said that Mr. Maury might have secured a copyright, and 
thus have reaped a reward for his labors ? Admitting his right to have 
thus secured himself, should his omission to do so lessen the expediency 
and justice of remunerating him ? 

Considering the profession to which the officer belongs, and its tone, 
this waiver of right by him in the beginning, so far from operating to 
his prejudice now, ought to be held in his favor. Suppose this same 
officer should now discover some improvement in the means of navi- 
gation by which all the dangers of the sea might be cancelled, and 
wrecks and disasters, such as have of late years shocked the public 
mind, rendered impossibilities ; suppose, moreover, that these means, 
like the charts, should involve only simple directions which, bein^ 
once uttered, would, from their nature, be available alike to all, and 
therefore become the common property of the world; now, instead of 
making known this discovery and proceeding to let the world have the 
benefits of it as he did of the charts, suppose he were to come to com- 
pound with the government, maintaining that the moment his secret 
was divulged it would, from its nature, become common property, and 
he would get nothing for this discovery from those individuals who 
were benefitted by it, and therefore he must have fix)m the public 
treasury so much money in hand, or his discovery should perish with 
him? 
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Which of the two courses, the actual or the hypothetical, best be- 
comes the American officer, and which would Congress most approve ? 

The policy of the country in some cases, as in Uiat of prize money, 
dictates extraordinary rewards to its public servants. Men-of-war are 

Erovided, and officers are paid to cruize against the enemy; yet the 
Lw provides not only pensions, but prize money for their efforts in the 
strict line of their duty. 

The cases in which Congress has directly rewarded individual dis- 
covery or invention are numerous, and some of them may be referred to. 

It voted money as a gratuity towards the erection of the first line 
of telegraph. 

Locke was rewarded for an invention which only governments can 
use. The government purchased from him the patent right to the 
electro-chronograph. 

Copyright of Summer's navigation was purchased at the last session, 
only to be cancelled. 

Captain Bell, of the army, received $20,000 for the sight for cannon. 

Congress paid for the use of the army of thp United States — 

For patents purchased and used in the army of the United States. 

Thomas Blanchard. — For the use of several machines for turning or 
cutting irregular forms, constituting in the whole what is generally 
krtown as the gun-stock turning-machine, with the several improvements 
for the use of, and in connexion with his invention, there has been paid 
to Mr. Blanchard by this department, for the privilege of using the 
same, «18,921 60. 

J. H. Hall. — For the right to make and use patent breech-loading 
rifle and carbine, and all the machinery for making the same, there has 
been paid to Mr. Hall and his heirs the sum of $37,553 32. 

2^. JB. Mamardf March 20, 1845. — ^For the right to make and use 
his improved lock and percussion priming for small-arms, and to apply 
the same to 4,000 muskets, there has been paid to Dr. Maynard $4,000. 

The right to use the invention and apply the same to a greater num- 
ber of arms, at a reduced scale of prices, has been secured, and may 
be used, if desirable, as follows, viz : For 10,000 muskets, $7,500 ; for 
20,000 muskets, $10,000; for 100,000 muskets, $25,000; any greater 
number at a price to be agreed upon, not exceeding 25 cents ibr each 
musket. 

J. -B. Hyde, December, 1846. — For the right to make and use Hales' 
patented war-rocket to an unlimited extent for the military service* 
»10,000. 

S, Mower and W. H. Scoville, attorneys of P. W. Gates, September 
5, 1848. — For the right to make and use, in all establishments of the 
Ordnance Department, 6ates*s patent dies for cutting screws, $750. 

Long^s Bridge Patent. — For the bridge patent privilege there has been 
paid fe50. 

MitchelTs Screw Pile.— For Sand Key light-house, $1,700. 

MitcheWs Screw Pile. — For Brandy wine light-house and ice-breaker. 
$2,400. 
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Boettcheifs Fuze* 
Steven's Shell. 

List of patents purchased and used in the Navy of the United Slates. 

Stevens^ s " Cut'off^ — For right to use two on Mississippi or other 
steamer, during continuance of patent, $2,500 ; for right to use on 
Saranac, $2,700— Total, $5,200. 

Sickell and Cook's " Cut-off.'' — For right to use on Michigan, $3,000 ; 
on Water Witch, $750; on General Taylor, $500; on Powhatan, 
$6,681 25 ; on San Jacinto, $4,418 ; on Fulton, $1,780 98 ; on Prince- 
ton, $2,700 ; on Alleghany, $3,927— Total, $23,757 23. 

George W. Taylor's " Marine Camels.'' — For one set for first-class 
sloop-ot-war, with right to use said, camels during continuance of 
patent, $27,500. 

West and Thompson's " Clasp-Covplitig." — For right to use on Sus- 
quehanna, Saranac, San Jacinto, and Powhatan, $1 20 per inch 
diameter of attached vessel. 

Worthington and Baker's " Steam-Pump." — For one fijr San Jacinto, 
$500 ; two for Powhatan, at $500, $1,000 ; two for Prince, at $600, 
$1,200 ; two for Alleghany, at $600, $1,200 ; one for Water Witch, 
$400 ; one for Vixen, $400 ; one for Fulton, $500 ; two for Mississippi, 
$1,100 ; two for Saranac, $1,000 ; two for Susquehanna, $1,000 ; article 
manufactured and patent included in each case — Total, $8,300. 

Worthington and Baker's " Percussion Water Gauge." — For three for 
Princeton, at $80, $240 ; three for Alleghany, at $80, $240 ; four for 
Powhatan, at $60, $240 ; four for Mississippi, at $60, $240 ; one fur 
Water Witch, $60 ; one for Vixen, $60 ; two for Fulton, at $60, $120 ; 
three for Saranac, at $60, $180 ; article manufactured and patent in- 
cluded in each case — Total, $1,380. ^ 

Copeland's " Sdf-€u:ting Blow." — For right to use and make for T ul- 
ton, San Jacinto, and Powhatan, $1,270 ; for Vixen, $144; for Saranac, 
$480— Total, $1,894. 

SeeweU's ** Salinometers." — For seven for Alleghany, at $75, $525 ; 
seven for Princeton, at $75, $525; four for Susquehanna, at $75, $300; 
four for Powhatan, at $75, $300 ; three for Saranac, at $75, $225 ; four 
for Fulton, at $75, $300 ; one for Water Witch, $75 ; one for Vixen, 
$75 ; four for Mississippi, at $75, $300 ; three for San Jacinto, at $75, 
$225 ; article manufactured and patent included in each case — Total, 
$2,850. 

Allen and Noyes's ^^ Metallic Packing." — For right to use on Pow- 
hatan, Mississippi, and Michigan, $3,400; on Saranac, $1,250; on 
Princeton, $900 ; on Alleghany, $900 ; on Water Witch, $700 ; on 
Vixen, $700— Total, $7,850. 

Pirsson's " Condenser." — ^For right to use on Alleghany, inclusive of 
his personal attendance while manufacturing, $1,000. 

£amb and Summer's " Sheet-jlue Bailer." — Fqt right to make and use 
on Princeton and Alleghany, $5,085 ; on Water Witch and Vixen, 
$1,800— Total, $6,886. 

B. Crawford's ^^Suam Thermometer." — ^For one to be used at the 
foundry, Washington navy yard, inclusive of Pa|Sn|fby^^^^Qle 
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Lieui. Hunter^B ^^Submerged WheeV^ — ^For right to use on Alleghany, 
(not now used,) $10,320. 

Francises *• lAfe-hoaU^^ — ^For one for Mississippi, $520 ; one for Van- 
dalia, $520 ; one for Vincennes, $520 ; one for Saranac, $540 ; one 
for Alleghany, $640 ; one for copper cutter, $540 ; one dingey for 
Washington yard, $50 ; one dingey, $126 ; one dingey for Alleghany, 
8126 ; one copper cutter, $540 ; manufactured article and patent in- 
cluded in each case — Total, $4,022. 

Your committee, upon a full examination of the subject of the reso- 
lution referred to them, think that both justice and policy dictate that 
Congress should bestow upon the authorof the wind and current charts 
some substantial evidence of its appreciation of the benefits he has, by 
his labors, conferred upon his country. In view of the character of the 
work, and of the vast amounts which it has and is saving to the navi- 
gating, commercial, and agricultural interests of the country, indepen- 
dent of its benefits to these interests of other countries, it is impossible 
to find or to adopt any rule or measure of reward to which exceptions 
may not be taken. This officer has been years in the public service, 
has a family to provide for, and is entirely dependent upon his annual 
pay ; and for these reasons your committee think that a sum of money, 
insignificant in comparison to his services, yet sufficient to remove his 
anxieties and to cheer his hopes of the fiiture of those dependent upon 
him, might be justly bestowed. Your committee recommend that a 
sum of twenty-five thousand dollars be thus appropriated, and report a 
bill accordingly. 

Rep. Com. 443 2 
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2d Session. 5 { No. 444. 



IN THE SENATE OF THE UNITED STATES. 



Jakuart 29, 1855. — Ordered to be printed. 



Mr. Mallort made the following 

REPORT. 

[To accompany bill 8. 568.] 

T%e Committee an Naval J^irsy having had under consideration the €(0" 
dition of the naval service^ report : 

That, deeming it impracticable at this advanced period of the ses- 
sion of Congress, and in view of the large amount of unfinished busi- 
ness claiming its attention, to obtain congressional action upon the de- 
tailed and thorough naval organization recommended in the Secretary 
of the Navy's annual reports, your committee have deemed it expedient 
to present one measure of reibrm which most pressingly demands the 
action of Congress, and to earnestly recommend its adoption. The re- 
ports of the chiefs of the Navy Department and of your naval commit- 
tees, have set forth in the clearest light the urgent necessity of pruning 
the service of the inefficient, and of bringing forward to positions of 
command and responsibility your able and efficient officers. To attain 
this object, and to accomplish it without any increased expense to the 
country, or the addition of a single officer to the service, is the object 
of the bill which the committee herewith report. Its provisions are 
deemed sufficiently explicit, but the following exposition will render 
its oneration apparent. It proposes to place on a reserved list, out of 
the line of promotion, and upon "leave of absence" pay, those cap- 
tains, commanders, and lieutenants, who are incapable, from any 
cause, of performing their duties ashore and afloat, and to promote 
efficient officers in their places, whose pay shall only be increased 
when on duty, and then only to the extent of the diflference between 
the ^^ leave of absence^^ pay, and the ^^sea serdce^'^ or ^^ other dtt^y" pay 
of the grades to which they may be so promoted. For example, the 
pay of the three grades in question is as follows : 

On leave or wait- Navy yards or Sea lenrice. 
ing orders. other daty. 

Oiptaint #9,500 00 #3,500 GO #3,500 00 

Commuden 1,800 00 2,100 00 2,500 00 

iJentananto 1,200 00 1,500 00 1,500 00 

Mtften ^ 750 00 1,000 00 1,000 00 

I'teed midihipmea 600 00 750 00 750 00 

Now the captain, put on the reserved list, would there receive his 
leave pay, or 92,500 ; and the commander, promoted to a captaincy in:: 
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his place, would continue to receive only Aw leave pay as c&mmanAtr^ox 
•91,800, so long as he remained unemployed; but when employed, 
would receive this JH,800, and the difference, $1,000, between the re- 
served captain's leave pay and Auixj pay — making $2,800. Thus, it 
will be seen, that the aggregate pay is not increased, but that it is more 
•equitably distributed, and that those who do the duty will receive some- 
what more of it than they do now. In further illustration, it will be 
seen, that the aggregate pay of a captain at sea, $3,500, and of a 
•commander on leave, $1,800 — ^is $5,300 ; and that when the captain, 
from age or other cause, shall be placed on the riatrved listf upon his 
•leave pay of $2,500, and his duties shall be performed by the com- 
«mander upon $2,800, the aggregate of both is the same. 

The following would be the rates of pay of officers promoted by 
creating the reserved list : 

On leave. Navj yard or Sea aerTioe. 
other duty. 

Gtt»taiDs 11,800 00 #9,800 00 #3,800 00 

Cdmmanders 1,200 00 1,900 00 1,900 00 

Lieutenants 750 00 1,050 00 1,050 00 

Paned midshipmen 600 00 850 00 850 00 

As the number of masters in the line of promotion is limited, it is 
apparent that a large number of passed midshipmen will rise to the 
rank of lieutenants upon duty pay of $900. In determining upon a 
board, to consist of five officers of each of the three highest graaeSf to 
aid in desi^ating the officers to be reserved, ^our committee has re- 
moved as far as practicable all probabilities of injustice^to any officers. 
The action of this board, with sul the information and testimony which 
the Navy Department and the Secretary can afibrd before it, and under 
the supervision of the Secretary, is still subject to the approval or dis- 
approval of the President, and, to a certain extent, of tne Senate of 
the United States. But your committee entertain no apprehensions 
that a naval board, thus constituted, would abuse or misuse its power, 
or shrink from a firm and faithful discharge of its trust. The navy is 
a corps of biffh-toned men ; it is a corps of honor, and it must be 
remembered that appeals to its honor, patriotism, and duty have never 
been vainly made, and that such a corps may well be entrusted with a 
voice in what vitally concerns its own efficiency, nay, its very exist- 
ence. 



Digitized by VjOOQ IC 



33d Conorsss, ) SENATE. CRbf. Com. 

2dSe$tion. 5 ( No. 445. 



IN THE SENATE OF THE UNITED STATES. 



Januakt 29, 1855. — Ordered to be printed. 



Mr. J0NBS9 of Iowa, made the following 

REPORT. 

[To ftccompanj bill S. 569.] 

The Commiuee an Pefuums^ to uhom loas referred the petition of Lem C 
HarrtByfoT an invalid pension^ beg leave to report : 

That petitioner was a private in the Jefferson troop of cavalry, which 
formed part of the Mississippi squadron of dragoons, at the siege of 
New Orleans. On December 30, 1814, in a charge made by said 
squadron of dragoons, he was shot through the right shoulder and badly 
disabled. From the effects of this wound he has never recovered. 
At that time and for years afterwards, he was, pecuniarily, in easy cir- 
cumstances, and consequently, never applied for the pension to which 
he was eatitled. Recently reverses have overtaken him, and he is re- 
duced to poverty. The disability incurred in his country's service 
renders him unable to labor,. and he is now compelled to apply for an 
invalid pension, which, he asks, may date from the time he received 
the wound, in 1814. 

Two of his companions in arms, make oath to the facts alleged, re- 
specting the wound. Their aflSdavits are properly authenticated. 

Three surgeons of Jackson, Mississippi, reputable in their profession, 
certify that petitioner is permanently and totally disabled, in conse- 
quence of the wound in his right shoulder. 

Hon. A. G. Brown of the Senate, adds his testimony as to the char- 
acter of petitioner and witnesses, and to the fact that the disability does 
exist, as alleged. 

The committee regard this a case most clearly vnthin the intent of 
the general laws, and most satisfactorily proved. The petitioner is 
justly entitled to a pension of 88 per month, to commence from the 
completion of his proofs ; but the claim lor back pension from the date 
of disability is opposed to the positive provisions of the pension laws. 

A bill is herewith reported, in accordance with the general laws re- 
lating to such cases- 
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2d Session. 5 { No. 446. 



IN THE SENATE OF THE UNITED STATES. 



January 29, 1855.— Ordered to be printed. 



Mr. Evans made the following 

REPORT. 

[To accompany bill H. R. 361.] 

The Committee on Revolutionary Claims, to whom vxis referred an act from 
the House of Representatives entitled ^^An act for the relief of the widow 
and children of Ezra Chapman, deceased,^* report : 

That they have examined the evidence, and find the facts set forth 
in the report from the House of Representatives to be sustained by the 
evidence. The ancestor of the petitioner was an ensign in the Con- ' 
necticut line, and died in the service on the 1st of September, 1778, 
which was after the resolution of Congress promising to the officers who 
served to the end of the war seven years' half pay, and which, by the 
resolution of August 24, 1780, was promised to the widows and 
children of those who died in the service. The name of Ensign Chap- 
man is not found in the offices here, but it appears by the certificate of 
the comptroller of the State of Connecticut that his name is found in 
the book of the Connecticut line in the office of the comptroller of that 
State, and that he is credited for services in the said line, as an ensign, 
ftom August 6, 1777, to August 31, 1778. The committee, therefore, 
report the bill without amendment, and recommend its passage. 
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IN THE SENATE OF THE UNITED STATES. 



January 29, 1855.— Ordered to be printed. 



Mr. Evans made the following 

REPORT. 

[To accompany bill H. R. 470.] 

The Committee on Revoltuionary Claims^ to whom was referred the €u:t from 
the House of Representatives (No, 470) for the relief^ the heirs of Lieu- 
tenant Andrew Fitdeyj report : 

That they have examined the case, and find that Lieutenant Finley 
was an officer in the eighth Pennsylvania regiment. It appears from the 
report of the Third Auditor that he became a deranged officer on the 
10th of September, 1778. This was before the deranged officers, or 
those who became supernumerary by the reorganization of the army, 
were promised half pay for life, which was afterwards commuted for 
five years' full pay. But the case of Lieutenant Finley comes within 
the resolution of the 24th November, 1778, by which it was resolved 
*' that all supernumerary officers be entitled to one years* pay of their 
commissions respectively, to be computed from the time such officer 
iad leave of absence firom the commander-in-chief on this account." 
The committee therefore report the act without amendment, and recom- 
mend that it be passed. 
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IN THE SENATE OF THE UNITED STATES. 



January 29, 1855. — ^Ordered to be printed. 



Mr. Evans made the following 

REPORT. 

[To accompany bill H. R. 415.] 

lite Camnuitee on Revolutionary Claims, to tohom toas referred the act from 
the House of Representatives^ No. 4tl5, for the relief of Nathanid Reddecky 
administrator of Richard Taylor , deceased j report: 

That petition in this ease was for commutation as a captain in the 
Virginia line of the revolutionary army. Application was made to the 
proper office for the evidence of the service and jrank of the said 
Richard Taylor, and the answer was " that he was a second lieutenant 
in the sixth regiment in the Virrinia line on the first of November, 
1776, and that he served to the close of the war, at which period he 
held the rank of lieutenant colonel." It is presumed the committee of 
the House of Representatives concluded that this was all the informa- 
tion that the records in the public offices furnished, and consequently 
reported the bill which was passed by the House, allowing the peti- 
tioner commutation of five years' full pay as a lieutenant colonel. This 
information was derived from the State Department, and in examining 
the case it was thought that more information perhaps could be fur- 
nished fix)m the Treasury Department. A letter was accordingly ad- 
dressed to the Third Auditor, who returned for answer, " that it ap- 
peared fi^om the revolutionary records, that he was a lieutenant colonel 
of the Virginia line of the continental army, that he served to the end 
of the war, and was settled with in full tor his commutation of five 
years' full pay, in lieu of half pay for life, amounting to $3,600." 

The committee therefore recommend that the act be not passed by 
the Senate. 
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IN THE SENATE OF THE UNITED STATES. 



January 29, 1855. — Sabmitted and ordered to be printed. 



Mr. GwiN made the following 

REPORT, 

The Commitm on Naval AJfairs, who were imtrucud to inquire into the expe- 
diency of using sub-marine armors in the United States navy, report: 

That, in reply to a communication addressed to the Hon. Secretary 
of the Navy, requesting the opinion of his department relative to this 
subject, they have received a report from him, which accompanies this. 
Under the circumstances, the committee deem it unnecessary, at this 
lime, to recommend any further action on the subject, and therefore 
ask to be discharged. 



Navy Department, January J9, 1855. 

Sir: I have the honor to acknowledge the receipt of your commu- 
nication of the 10th instant, enclosing the resolution of the Senate of the 
United States of the 9th instant, calling upon the Committee on Naval 
Affairs to "inquire into the expediency of obtaining sub-marine armors 
for the use of the naval service," upon which subject I am requested to 
communicate my views to the committee as early as practicable. 

The subject being one which had akeady received to some extent 
the attention of the department, I deemed it proper to call upon the 
chiefs of Bureaus of Ordnance, &c., Yards and Docks, and Construc- 
tion, &c., for their views, which are embraced in a report to the depart- 
ment dated the 16th instant, a copy of which I respectfully enclose 
herewith, and express my concurrence in their suggestions. 

With very great respect, I am, sir, your obedient servant, 

J. C. DOBBIN. 

Hon. William M. Gwin, 

Chairman Committee Naval Affairs^ 27. S- Senate. 



Washington, January 16, 1855. 
Sir: We have the honor to acknowledge the receipt of your letter 
of the 11th instant, covering copy of a resdution of the Senate of the 
United States in relation to the expediency of using sub-mamnajarmpxs 



J 



2 SUB-MARINE ARMORS. 

for the naval service ; and in compliance with your direction to report 
upon "the adaptation of the sub-marine armor referred to for pur- 
poses connected with naval operations at our naval establishments and 
on board vessels of war," and the extent to which we deem it advisa- 
ble to recommend their introduction for the use of the naval service, we 
respectfully state that we are not suflSciently acquainted with sub- 
marine armor, from personal knowledge, to form satisfactory opinions 
upon the different uses to which it may be applied. 

Documents in the department show that experiments were made near 
the navy yard, Norfolk, in March, 1850, which showed that a person 
encased in it could readily walk on the bottom of the river there, when 
submerged ; and upon a report of that fact, and the simplicity of its 
arrangement, one was purchased at a cost of 32,000. Another was 
procured in May, 1853, at $1,800, and put on board the frigate " Savan- 
nah" before she sailed for Brazil. One was also procured at a cost of 
32,000, and furnished to the expedition sent to survey Behring's straits, 
and make reconnoissances in the Pacific. No reports have been re- 
ceived, of which we have any knowledge, to show whether any of these 
have been applied to any use or subjected to any further tests. 

The Bureau of Yards and Docks has recently authorized the use of 
one of the sub-marine armors at the navy yard, Warrington, Florida, 
to compare its advantages with the diving-bell in cutting off piles and 
prepanng the foundation for heavy masonry work where the water is 
about thirty feet deep. No report has yet been received of its per- 
formance. 

The department having the means already of bringing this armor to 
practical tests, we are of opinion that, before any further purchases 
are authorized, it would be expedient to direct such tests to be made 
with those now on hand as will furnish satisfactory means for judging 
of its advantages for different naval uses, and of the number which 
could be used with advantage. 

We have the honor to be, very respectfully, your obedient servants 

C. MORRIS. 
JOSEPH SMITH. 
JOHN LENTHALL. 

Hon. J. C. Dobbin, 

Secretary of the Navy. 
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IN THE SENATE OF THE UNITED STATES. 



Jakoakt S9, 1855. — Sabmitted and ordered to be printed. 



Mr. Seward made the following 

REPORT. 

The Committee on Pensions^ to whom was referred the petition of Mrs. Jane 
A. Brower^ widow of Charles B. Brower^ deceased^ report : 

Petitioner claims a pension on the ground that her husband died of 
disease contracted in the Mexican war, in the line of his duty. 

Upon addressing the Pension Bureau for information, the following facts 
were elicited. Lieutenant Brower served in the Mexican war, and in 1848, 
was transferred to the regular army by appointment as second lieuten- 
ant. In 1851, he was dismissed the service by sentence of a general 
court martial. Th^re is no evidence on the rolls that he was wounded 
or diseased while in service, and no proofs are furnished with the peti- 
tion. 

The committee think the above facts require no comment. They 
recommend that the prayer of the petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



January 29, 1855. — Submitted and ordered to be printed. 



Mr. Seward made the following 

REPORT. 

The QmmitUe an Pennons^ to whom was referred the petition of Myles T. 
WooUeyj and additional documents, praying a pension, report : 

That the petitioner represents, that in the year 1782, during the re- 
volutionary war, he delivered out of the citv of New York, then in 
possession of the enemy, an American spy, whom he safely landed on 
the Jersey shore, near an American camp, at the imminent risk of his life. 
That he was afterwards wantonly wounded in the arm by a British 
soldier, from which wound he has always suffered. He further states 
that he is now eighty-six years old, " and in circumstances not as easy 
as might be desirable." He therefore prays a pension. 

The petition is accompanied by a paper signed by citizens of New 
York, representing that they are acquamted with petitioner, and do 
not believe he would intentionally state anything that was untrue. 
With this exception, the petition is wholly unsupported. 

The petitioner was not a soldier, or at any time in the employ of the 
United States, as appears by his own statement. Hence, no evidence 
of his alleged services or wound can h^ found in the department; but, if 
his story were fully proved it does not present a case within the intent of 
any general law, or deserving the special consideration of Congress. 

The committee offer the following resolution : 

Resolved, that the prayer of petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



Janvart 29, 1855. — Submitted and ordered to be printed. 



Mr. Jones, of Iowa, made the following 

REPORT. 

7%6 Commitlee an Pensions, to whom was referred the documents in stpppoit 
of the claim of Hiram Seat to a pension for services as a teamster m the 
war mthMeodcOj report : 

That petitioner claims a pension on account of disability alleged to 
have been received while attached to the quartermaster's department, 
and engaged in driving a mule team. It is not stated in what manner 
he was injured, or to what extent he is disabled, nor is there any evi- 
dence beyond his own oath of the facts as alleged. There is, however, 
no law under which he could obtain a pension, as all the men hired 
by Samuel J. Cross (his employer) were employed under a civil con- 
tract. Cross was an agent oi the quartermaster's department, a citizen 
employed by Major Thomkins in New Orleans in October, 3847, to 
hire teamsters in Kentucky, Indiana, and Illinois. The petitioner 
never having enlisted in the service of the United States, but being em- 
ployed by a citizen, who himself acted under a civil contract, can, of 
course, have no claim to a pension, were he even to prove satisfactorily 
that he was disabled as alleged. 

The committee recommend that the prayer of the petitioner be 
denied. 
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IN THE SENATE OF THE UNITED STATES. 



Jawvart 29, 1855. — Sabmltted, agreed to, and ordered to be printed. 



Mr. JoNE8» of Iowa, made the following 
REPORT. 

The Committee on Pensionsj to whom were referred the petitions of Mru 
X Josephine McCldlandy Mrs, Mary A. M. Jonesj Mrs. Irene O. Scar- 
riitj and Mrs. Frances M. Webster^ widows of officers of the army^ pray- 
ing to be allowed pensions^ beg have to report : 

That upon examination they find these several cases to present a 
question which the committee have heretofore had under consideration, 
and at the last session of Congress fully adjudicated upon. 

They deem it unnecessary at this time to enter into an investigation 
of the respective merits of these cases. The petitioners are widows of 
officers of the army, who distinguished themselves by gallant and 
meritorious services, and died of disease or casualty, while in the line of 
duty. The general laws relating to pensions, while providing five years' 
half-pay for the widows of officers of the navy who die in the service in 
war or peace, make no provision whatever for the widows of officers 
of the army, except when the husband dies of wounds received or 
disease incurred in time of actual war. The committee are forced to 
regard this discrimination between the two branches of the service as 
invidious and unjust. With this view, and to place the two branches, 
in this respect, upon the same footing, they reported at the last session 
a general law, granting five years' half-pay to widows of officers of the 
army who die in the service of casualties or diseases incurred in the 
line of duty, a copy of which bill and the report accompanying it are 
appended to this report. That report sets forth fully the reasons which 
have influenced the committee in their action ; and it is only necessary 
to add, that before and since the introduction of that general law Con- 
gress has recognized the justice of the principle in numerous cases of 
special legislation ; that the files of the committee are yet burdened 
with cases of a similar character, and having equal claims for special 
action ; and that the enactment of the general law referred to, while it 
would relieve the committee and the body of much private business, 
would put an end to the delay, expense, and trouble to which this 
meritorious class of claimants are now subjected, in order to obtain 
siinple justice through the special legislation of Congress. 

The committee have, therefore, determined that, so far as their action 
is concerned, all claimants of this class must rest their chances upon 
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2 MRS. J. JOSEPHINE M'GLELLAND AND OTHERS. 

the success of the general law reported at the last session — ^being well 
satisfied that if the principle of that bill is not right and just, then all 
special legislation in their oehalf is wrong and inexpedient. 

And while asking to be discharged from the farther consideration of 
the several petitions herewith returned, they would beg leave to urge 
upon the Senate a speedy and favorable consideration of the bill re- 
ported at the last cession, and with the report hereto annexed : 

A BILL (S. 347) in addition to an act entitled <*An act to continue half-pay to certain 

widows and orphans.*' 

Be il ena-cled hy the Semite and Hov^e of Representatives of the United 
States of America in Congress assembled, That if any commissioned, 
non-commissioned officer, musician, or private, in the army of the 
United States, have died since the war of eighteen hundred and twelve, 
or hereafter shall die, in the service of the United States, by reason of 
a wound received, or a disease contracted in said service, in the line 
of duty, and shall have left, or hereafter shall leave, a widow, or if no 
widow, a child or children under sixteen years of age, such \vidow, or 
if no widow, such child or children shall be entitled to receive half the 
monthly pay to which persons of the same grade of said deceased offi- 
cer or soldier belonging to the infantry of the army are entitled to re- 
ceive, for the term of five years, to commence, in each case, on the day 
when the evidence therein is completed. 

Sec. 2 And be it further enacted, That in case of the death or mar- 
riage of such widow, before the expiration of the said term of five 
years, the half-pay aforesaid, for the remainder of the term, shall be 
paid to the child or children of said deceased officer or soldier, under 
the age of sixteen years; but, in all cases, said hall-pay shall cease 
when said child or children shall arrive at the age of sixteea years, or 
shall become extinct by death. 

T/ie Committee on Pensions, to whom was referred the petition of Mrs. Ann 
Eliza Childs, widow of General Thomas Childs, deceased, late of the 
United States army, have had tlie same under consideration, and make the 
following report : 

Brevet Brigadier General Childs died at Fort Brooke, Tampa Bay, 
Florida, on the 8th of October, 1853, wiiile in the military service of 
his country, of an acute disease, and not from wounds received in battle, 
or disease contracted from exposure in the line of duty in time of 
war ; hence, his widow, the petitioner, is not entitled under any gene- 
ral law, or according to precedents of special cases, to the bounty of the 
government. She prays that a general law may be passed making the 
same provision for the support of the widows of oflScers of the army 
who die in the service of the United States that is now enjoyed by 
>vidows of officers of the navy who die in the service. 

By act approved 3d March, 1837, it was provided, that if any oflS- 
cer, seaman, or marine, die in the naval service, his widow, or if no 
widow, his child or children, shall be entitled to receive half the monthly 
pay to whicli the deceased would have been entitled according to law, 
to commence from the time of the death of such officer, seaman, or ma* 
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fine; but in case of the death or intermarriage of such widow, the half- 
pay shall go to the child or children of the deceased officer, seaman, or 
marine ; which half-pay shall cease on the death of sucb child or chil- 
dren, on their attaining the age of twenty-one years. 

By act approved loth August, 1841, pensions under the act of 3d 
March, 1837, were limited to the close of the next session of Congress 
thereafter. 

By act of 3d March, 1845, pensions created under the act of 3d 
March, 1837, were revived to commence on the day from which such 
pensions terminated, and to continue for five years ; and this act has 
been periodically renewed, so as to ensure a permanent support for 
the widows or minor children of deceased naval officers, seamen, or 
marines. 

By the act of February 3, 1853, provision is made for the widows 
and minor children of officers, musicians, and privates of the regular 
army, militia, and volunteers, who died of wounds received, or diseases 
contracted in any of the wars since 1790; but no provision is made in 
case of death while in the military service of the country, unless from 
wounds received or diseases contracted in war. 

The committee can discover no reason for the distinction now made by 
law in favor of the navy and against the armj', or why the bounty ex- 
tended to the widows and minor children of naval officers, seamen, and 
marines, should be denied to the widows and minor children of officers 
of the army and soldiers, who die in the service of the country, though 
not of wounds received in battle, or diseases contracted in lime of war. 
The service on land is quite as arduous and perilous as the service at 
sea, and no less meritorious, and no invidious and unjust preference or , 
partiality should be shown to either. 

Neither can the committee perceive why the widow, who loses her 
husband in the army in time of peace, should not receive the bounty of 
the government like her whose husband dies of wounds received, or 
diseases contracted, in time of war. There is no difference between 
the two cases in point of loss incurred, or of helplessness. The ser- 
vice of the husband is necessary to the government in peace as well as 
in war. 

The committee have concluded, in order to equalize the bounties of 
the government, and to show the same favor to all preferring like 
claims to public reward or public gratitude, we should either enact a 
law of the character suggested by the foregoing views, or should repeal 
those laws, which have been herein referred to, now existing. The 
committee have decided to adopt the former course, and have directed 
me to report the accompanying bill and to recommend its passage. 

The committee have been unable to ascertain, from the department 
to which application was made for information, what will be the pro- 
bable annua] expenditure incident to the proposed increase of the pen- 
sion list. They provide in the accompanying bill half-pay for five 
years only, in which time the number of beneficiaries and the annual 
expense will be known, and the scheme can be suspended if it work 
an injury to the public interests. 
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Jamvakt 30, 1855.— Order«4 to.be printed. 



Mr. GwiN made the following 

REPORT. 

[To accompany bill S. 570.] 

The Committee on Naval Affairsy to whom was referred the petuion of 
Lieutenant John Guests ifnited States natn/y praying extra compensation 
for surveying the coast between Apalachicola and the ARssissippij report : 

That the proofs in this case show that the memorialist, then a passed 
midshipman in the United States navy, performed service in that grade 
on board ^the United States steamer Poinsett, on the survey of the 
coast of the Gulf of Mexico, from Apalachicola bay to the Mississippi 
liver, from August 19, 1843, to April 26, 1845, one year and eignt 
months. Navsl officers, engaged on the coast survey, received extra 
pay by order of the Secretary of the Treasury ; and Lieutenant Semmes, 
commanding the Poinsett, at the time mentioned, received extra 
pay by authority of Congress, and this would have been paid had not 
the appropriation been exhausted out of which it is payable. — (Statutes 
at Large, ch. 102, p. 224.) 

The committee concur in the opinion of the department, contained 
in the following letter, and report a bill accordingly : 

Treasury Dbpartment, 
Fourth Auditor's Officcj January 22, 1865. 
Sir : Your letter of this date endorsing an account for extra pay for 
services as passed midshipman of the Poinsett, from August 19, 1843, 
to April 26, 1845, while en^ged in the survey of the coast between 
Apalachicola and the Mississippi, has been received. Claims for 
services similar to yours have been paid through this office, but the 
appropriations by Congress for that purpose have been exhausted, and 
there is now no fund out of which you can be paid. 
I am, sir, respectfully, your obedient servant, 

A. O. DAYTON. 
Lieutenant John Guest, 

United States Navy, Washington. 
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Janttart 30, 1855. — Ordered to be printed. 



Mr. Shields made the following 
REPORT. 

[To accompany bill 8. 572.] 

The Committee on Military Affairsy to whom were referred the petitions of 
Lieiaenant James O. Benton^ Brevet Majors £• B. Babbitt and James 
Longstreetf of the United States army^ having had them under considera- 
liouj report : 

It appears that while these officers were stationed at San Antonio, 
Texas, m July 1850, application was made to them, respectively, for 
ordnance stores, quartermaster's stores and subsistence stores, by 
Parker H. French, the chief of a body of emigrants, on their journey to 
California. 

The said French bore and exhibited to the petitioners what pur- 
ported to be a letter of credit from Rowland and Aspinwall, of New 
York, and he possessed the confidence of numerous citizens and mer- 
chants of Texas, to some of whom he was personally known. He was 
the acknowledged chief of an emigrating party, and was, to all appear- 
ances, a reliabk and responsible man. 

By existing regulations of the War Department, officers in these de- 
partments are allowed to sell to persons emigrating to California such 
stores as the state of the public supplies will permit, and with the con- 
currence of Brevet Major General Brooke they sold to the said 
French as follows : ordnance stores $1,021 04, quartermaster's stores 
8519 93 J, subsistence stores $448 98 ; for which said French gave 
them separate drafts upon Howland and Aspinwall, of New York, 
which drafts, having been forwarded for collection, were protested for 
non-acceptance. It was then discovered that the letter of credit ex- 
hibited by French was a forgery, and all his representations were 
false. Several of the best merchants of San Antonio were at the same 
time and in the same manner imposed upon for large amounts of 
money, &c., and the impostor has fled beyond the reach of law. It is 
apparent that these petitioners in all these transactions exercised due 
diligence, acted unaer the instruction of their commanding general, 
and that the money was lost without any fault of theirs. The committee 
therefore recommend a bill for their relief, authorizing and directing 
the proper accounting officers of the treasury to credit their accounts 
the several amounts of which they were respectively de&auded. 
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Jawdakt 31, 1855. — Ordered to be printed. 



Mr. Evans made the following ;^- ^*T^- 

REPORT. ^^, 

ihe Committee on Revolutionary Claims, to whom vns referred an act ram 
the House of Representatives (No. 366J for the relief of the legal repre- 
sentatives of Henry Hoffman, report : 

This is a claim for the eighty dollars promised by the resolution of May 
27, 1778, to "every non-commissioned military officer and soldier who 
hath enlisted or shall enlist into the service of these States for and during 
the war, and shall continue therein to the end thereof, shall be entitled 
to receive the further reward of eighty dollars at the expiration of the 
war." The petition alleges that Henry Hoffman was entitled to this 
reward. This case has been before Congress a long time. Favor- 
able reports have been made in the House of Representatives, and a 
bill passed that body in the 27th Congress, which was reported on ad- 
versely in the Senate and indefinitely postponed. 

The committee concur in the reasoning of that adverse report, and 
annex the same, as affording sufficient reasons for rejecting the claim. 
They therefore recommend that the bill do not pass.' 



The Committee on Revolutiofuiry Claims^ to whom uxu referred the bill (No. 

— Jfrom the House of Representatives for the relief of the representatives 

of Henry Hoffman, deceased, report: 

The memorialist claims for the gratuity or bounty promised by the 
resolution of Congress adopted on the 15th of May, 1778. By that 
resolution a bounty or gratuity of eighty dollars was granted to each 
commissioned officer who should enlist and serve through the war. 
This allowance stood upon the same footing as that of halt-pay to the 
commissioned officers; which hall-pay was afterwards, to wit, in March, 
1783, commuted to five years full-pay. 

The act of May, 1828, granted pensions for life to such of the officers 
as were entitled to commutation, and to such of the soldiers as were 
entitled to gratuity mentioned above. The purpose of this act was to 
satisfy the complaints of the revolutionary officers and soldiers ; the 
former of whom complained that the commutation was forced upon 
them by Conirress. and both classes complained that their allowances 
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were paid in depreciated paper of very little value. The act, there- 
fore, made the right to the pension to depend upon the right to com- 
mutation in one case, and to* the gratuity qn the other. This latter 
right, therefore, became the principal fact to be established under the 
act of May, 1828, and the one to which the attention of applicants was 
principally directed. This statement or concise history of these allow- 
ances becomes necessary lo the proper understanding of the evidence 
exhibited to the committee on the present occasion. That evidence 
consists merely of the 'documents placed on file in the department of 
the Treasury, upon the application of Henry Hoffrnan for a pension 
under the act of May, 1828. It consists of the declaration of Henry 
Hoffman, stating that he enlisted in the year 1782, into a company 
commanded by Captain Striker, in the Pennsylvania line, to serve 
during the war, and continued in the continental service until regularly 
discharged. His discharge is appended to the declaration, and recites 
that Hoffman was enlisted to serve during the war. * 

Upon the examination of this case, application was made to Mr. 
Hagner to ascertain whether he had received the bounty of eighty dol- 
lars mentioned above. Mr. Hagner answered, that it appeared that Hoff- 
man had received his certi6cate for bis pay to the end of the war ; but 
it did not appear that he had received one ibr the bounty. Hofiinan 
does not state in his declaration whether he had received such a cer- 
tificate or not. 

Had Hoffman made his declaration with a view to establish a claim 
for the bounty, he would doubtless have stated whether he had re- 
ceived it or not. But faihng to do so, application is made to Mr. Hag- 
ner ; and the failure to establish the fact from that source is converted 
mto evidence against the United States of a very different claim. In 
this respect the case is like many which came under the notice of the 
committee at the last session, where similar applications were made to 
Mr. Hagner with a similar result. Yet the officer having established 
his right to the pension under the act of May, 1828, by other evidence, 
generally by mere affidavit, the certificate of Mr. Hagner is used as 
evidence that commutation is due. To show the fallacy of this sort of 
device, it is only necessary to state that, although the certificate of Mr. 
Hagner on the one hand, that the documents in his office showed that 
bounty or commutation had been paid would be very satisfactory evi- 
dence of a right to the pension, yet the want of such documentary evi- 
dence would furnish, at this day, very slight evidence that bounty or 
commutation was due, and, standing alone, none at all. 

As this is the first case claiming this bounty which has come to the 
notice of the committee, they deem it proper to examine the case fully. 
And the inquiry is, how far do the papers establish a right to the 
bounty, and if so, has it been paid? 

The declaration of Hoffman, as it was not made with a view to this 
claim, may fairly be laid out of the case. If, however, it is to be con- 
sidered as tending to prove the service and thus indirectly to sustain the 
claim, it m^ well be answered, that the silence of Hoffman as lo any 
such claim as late as October, 1834, the date of his declaration, and his 
omitting ibr more than fifty years to present it, furnishes too strong an 
argument against it to be counteracted by his own statemfinUip 
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The certificate of Mr. Hagner shows, also, that Hoffman received a 
certificate for pay to the close of the war, and thus shows, also, the 
service ; but, at the same time, it shows that the matter was adjusted 
at the proper period, when all the facts were understood, and creates 
the most satisfactory presumption, when taken with the delay which 
has occurred in presenting the claim, that it was either satisfied at that 
period, or was never due. 

The discharge is also relied on. The recital in the discharge is very 
slight evidence in itself; but there is aa endorsement upon it which may 
serve to explain the whole matter. It is this : " Henry Hoffman might 
have been originally enUsted for three yearsy but was afterwards enlisted 
for during the war. — R- Hampton, late colonel." 

This endorsement shows most satisfactorily that there was at some 
lime a question as to the term of his enlistment. That question would 
be settled by the rolls of the company, which are evidence of much 
higher authority than the recital in the discharge. What those rolls in- 
dicate we are not informed; but if we assume that they showed an en- 
listment for three years, the mystery is solved. An enlistment for that 
term would not entitle him to the bounty. At the same time, as he 
enlisted in September, 1782, his term of service would not have ex- 
pired at the close of the war, and he would be, of course, paid to that 
period and discharged. 

This explains the statement of Mr. Hagner satisfactorily. The pre- 
sumption that such was the fact arises from the singular certificate en- 
dorsed upon the discharge, and is fortified by the settlement made with 
Hoffman at the time, and by his slumbering for more than fifty years 
upon his claim. In this view of the case the committee recommend 
that the bill be indefinitely postponed. 
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33d Conorbss, ) SENATE- ( Rep. Com. 

2d Session. J ( No. 457. 



IN THE SENATE OF THE UNITED STATES. 



January 31, 1855. — Ordered to be printed. 



Mr. Evans made the following 

REPORT. 

[To accompany bill H. R. 408.] 

Tke Committee on Revolutionary Claims, to whom was referred the act from 
the House of Representatives {No. 408) for " the relief of Thomas Under- 
kill, exeaaorof Thomas Undcrhill, deceased,^^ report: 

That they have examined the evidence of the claim, and find that 
the evidence establishes, as satisfactorily as could be reasonably ex- 
|)ecled, the following facts : That Thomas Underhill, deceased, in the 
year 1776 was the occupant of a farm in Northampton county, in the 
State of Virginia, which he had leased for a term of years of one Wil- 
liam Tazewell, with a number of slaves. That in the spring of that 
year a part of the ninth Virginia regiment, which was then recruiting 
and drilling, was stationed during the summer and fall of that year on 
the said farm, and that they committed the usual depredations of sol- 
diers, in burning his fences and turning their horses into his fields, 
whereby the crop was destroyed, and the plantation left in a ruinous 
stale. He alleges that he remonstrated witn the officers, and was told 
the government would pay him. He was ignorant, he says, of the mode 
of applying for relief, and no application was made to Congress until 
1836, a period of sixty years after the alleged injury. 

The committee doubt very much the propriety of granting any relief 
in these antiquated claims, which may have been settled soon after 
their origin, or, if not settled, it is the fault or the misfortune of the 
claimants- That the claim was not made at a time when the facts 
could have been better ascertained, and when, if paid, the evidence 
could have furnished proof of that fact. It is not, in general, true that 
parties who have fair claims on the government do not very soon find 
out how and where to present them. Yet the committee are unwilling 
to run the risk of doing injustice to one who was a sufferer in our strug- 
gle for independence. 

The petitioner claims for the loss of two crops, at the annual rent of 
i'330, j£660, and a loss of one-half of three succeeding crops, at XI 65 
a year, equal to £495, and making, in all, £1,155, Virginia currency, 
equal to $3,465. The act from the House proposes to appropriate 
?11,055 for the relief of the petitioner. How this sum was ascertained 
the committee have no means of information. The whole sum claimed 
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is only, when reduced to dollars, $3,465. There is certainly some 
mistake, which probably arose from copying. 

The committee learn from the evidence that the troops were marched 
to Cambridge, to join the army, in November or December of that year, 
and they are wholly unable to conjecture how the injuries complained 
of could run into the four succeeding years after the departure of the 
troops. Even if the entire fencing of the plantation was burned, this 
injury could soon have been repaired by the number of negroes which 
he hired with the plantation. Assuming that the fact of the troops being 
quartered on the plantation, the committee think he may have a jusi 
claim for the loss of one crop, and to this might be added the expense 
of renewing the fences on the plantation, if there was any means of as- 
certainment; but there is no proof on this point. 

The committee have concluded to allow him one year's rent, or 
X330, Virginia currency, equal to $990. They therefore recommend 
that the bill be so amended as to strike out $11,055, and insert 8990. 
and, with this amendment, they recommend the passage of the bill. 
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IN THE SENATE OF THE UNITED STATES. 



JwuART 31, 1855. — Ordered to be printed. 



Mr. Evans made the following 

REPORT. 

[To accompany bill H. R. 410.] 

The Committee on Revolutionary Claims, to whom was re/erred an act from 
the House of Repesentatives, (No. ^iO^Jfor the rclinf of the legal repre- 
sentatives of Everard Meade, report : 

That in the year 1832, a petition was presented to Congress for the 
commutation of the said Everard Meade, which he claimed as major, 
having been appointed aid to General Lincoln, in which capacity he 
served until the surrender of Charleston, in May, 1780. By an act 
approved the 30th June, 1834, he was allowed commutation as a cap- 
tain in the line. In 1838, the heirs of Everard Meade again presented 
a petition by which they prayed Congress to pass another act allowing 
ihetn interest on the principal sum directed to be paid by the act above 
referred to. The committee reported a bill allowing interest. This 
was in the House. In the Senate, the petition has been several times 
referred and adverse reports made, but no final action was had on the 
reports. The present petition was presented in 1860, in the House of 
Representatives. The petition renews the former application for the 
additional commutation as a major, and for interest on the amount for- 
merly allowed. 

The " act " which passed the House provides for both these claims. 
The committee are of opinion that neitner of these can be sustained. 
Major Meade did not remain with the army until the end of the war. 
The resolution of 21st of October, 1780, under which alone he was 
entitled to half-pay for life, directed that the commander-in-chief and 
the commanding officer in the southern department direct the officers 
of each State to meet and agree upon the officers for the regiments to 
be raised by their respective States from those who incline to continue 
in the service. And where it cannot be done by agreement, to be 
determined by seniority, and make returns of those who are to remain, 
to be transmitted to Congress, together with the names of the officers 
reduced who are to be allowed half-pay for life. 

By the resolution of 22d March, 3783, which authorized the payment 
of five years full pay in lieu of the half-pay for life, it is directed that 
such officers as have retired at different periods, entitled to half-pay for 
life, may, collectively, in each State of which they are inhabitant 
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cept or refuse the same, their acceptance or refusal to be signified by 
agents authorized for that purpose within six months from this period. 

So far as the committee can learn, the early practice was to refuse 
commutation to all who had not signified their acceptance according to 
the rule above prescribed. Only two or three cases are known of a 
departure from this strict rule until the case of Mrs. Hamilton, the 
widow of General Alexander Hamilton, in 1816. Since then, there 
have been numerous cases, but mostly since 1830. This provision for 
retired oflScers was tio part of the contract by which they entered into 
the service, but was in the nature of a gratuity, to remunerate them for 
their displacement when their services were no longer needed. 

Congress had a right to prescribe the terms on whicli they should 
receive it. These terms were, that lists of those who were displaced 
should be returned to Congress, as information indicating who were to 
receive this bounty of half-pay for life, and by the resolution of 22d 
March, 1783, they were required to signify their acceptance of the 
commutation instead of the half-pay. The cases of these deranged 
ofiicers was not the same as the cases of those who remained. To 
them the reward was proposed as an inducement to remain until the 
end of the war. It was a new contract, and if they performed, the 
promise was converted into a debt founded on a consideration. As to 
the other, it was a naked promise and the government was not bound 
to perform until the officer established by proof that he was entitled. 
As regards the case of Everard Meade, this was fully performed. 
The application of his heirs (for he never, set up a claim) was paid 
within a short time after it was demanded. Your committee think 
there is no foundation for the claim of interest, and, besides, it seems 
to have been a settled rule not to allow interest on these commutation 
claims for the last 20 years. 

As regards the other claim for commutation as aid-de-camp, the com- 
mittee have not been able to find any case in which such allowance 
has been made. The question seems to have been settled as far back as 
February 11, 1784. The following is copied from the resolution of Con- 
gress of that date: "It is provided by a resolye of the 28th June, 1782, 
that there shall be such additional pay and emoluments to the pay of cap- 
tains and subalterns, serving as aid-de-camp to major and brigadier 
generals, and to brigade majors, as shall make their pay and emolu- 
ments equal to the pay and emoluments of a major in the line of the 
army." Under this resolution certain aids and brigade majors, who 
are captains or subalterns in the line, claim commutation equal to that 
of a major in the line. This claim appears, for sundry reasons, to be 
ill-founded. The offices which these officers held out of the line were 
temporary, and the additional pay and emoluments were certainly 
promised them whilst they continued to serve in those offices and no 
longer. If they are supposed to found their claims to the commutation 
of a major, under the head of additional emoluments, th^r claim must 
be ill-founded, for it is clear, from the terms of the resolution, that pay 
and emoluments do not signify the same thing, but the commdtation is 
the substitute for the pay alone or half-pay, and not for rations nor any 
other emoluments. 

On the whole the committee are of opinion that the payaiaster gen* 
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eral, iiv settling the amounts of the army in all claims which may be 
brought for half-pay or commutation, should be determined by the act 
of the 26th of JanuarVy 1784. That resolution is in the following 
words, viz*: " That half-pay cannot' be allowed to any officer or any 
denomination of officers to whom it has not heretofore been expressly 
promised." 

General Lincoln was taken prisoner at the surrender of Charleston, 
in May, 1780. It is not known to the committee when he was ex- 
changed, but it is believed he was not again employed with either the 
northern or southeni army. On the 30th day of October, 1781, he was 
appointed Secretary of War, which office he continued to hold until 
after the definitive treaty of .peace. It is, therefore, certain, that Major 
Meade did not continue to act as his aid after May, 1780. 

Among the papers recently submitted is one of which the following 
is a copy : " I do hereby certify that Everard Meade was appointed 
an officer in the Virginia line in February, 1776, and continued in ac- 
tual service until May, 1780, when he took a seat in the assembly and 
considered himself no longer in the army. He left the service vrith 
the rank of major. Given under my hand this 3d day of January, 
1784. 

C. SCOTT. 

Executive Department, 

Bichmond, February 4, 1854. 
I do hereby certify that the foregoing is a true copy of a paper on 
file in this department. 

GEORGE W. MUNFORD, 

Secretary of Commonvoealth* 

If the fact stated be correct that he did not consider himself as be- 
longing to the army in May, 1780, it is not so clear that he could claim 
any benefit under the resolution of the 21st October, 1780, which ap- 
plied only to officers who might thereafter be deranged, or to the com- 
mutation which was a substitute for the half-pay promised by the said 
resolution. 

The committee are of opinion that the petitioners have no just claim 
either to interest or additional commutation, and, therefore, recommend 
ihat the act do not pass. 
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2d 8e$tum. > X No. 459. 



IN THE SENATE OF THE UNITED STATES. 



January 31 » 1855.^Sobmitted and ordered to be printed. 



Mr. Clay made the following 
REPORT. 

Tht Cimmiltee on Pensions^ to whom wcls referred the petition of William 
Gcff^ for pennon on account of services in the war of the retx>luiiony 
report: 

That there accompanies the petition no proof of the alleged services^ 
except petitioner's own declaration and the opinion of the court before 
whicn it was taken, and the affidavit of two witnesses, that they be- 
Keve him worthy of credence, &c. 

In 1837, he applied to the pension bureau for a pension ; but there 
bein^ no evidence found on the rolls of his alleged services, and the 
application being unaccompanied by any satisfactory evidence of the 
facts, it was rejected. 

The conoimittee recommend the adoption of the following resolution r 

Resolvedy That the prayer of petitioner be denied. 
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2d Session. > ( No. 460. 



IN THE SENATE OF THE UNITED STATES. 



January 31 > 1655. — Submitted and ordered to be printed. 



Mr. Clat made the following 
REPORT. 

T%e Committee on Pensions^ to whom was referred the petition of the heirs 
and legal representatives of Captain Thomas Dinsmore^ a soldier of the 
warof\9i\2jfor arrears qfpension^ beg leave to report : 

Captain Dinsmore was disabled in the war of 1812. In 1820, he 
applied for an invalid pension. In 1828, he succeeded in perfecting 
his proofs, and was placed on the roll at the rate of $20 per month, 
which he received from that date until the time of his death. He left 
neither widow or child under 16 years of a§e. His heirs now petition 
for arrears of pension, from the date of his disability to the time ne was 
pensioned, a term of 16 years. The prayer is opposed to the plain 

t revisions of the pension laws in force, and the uniform rule of the 
ureau in such cases. — (See sec. 4, act April ]0, 1806, and sec. 2, act 
May 24, 1828.) 
The committee offer the following resolution : 
Resolvedj That the prayer of the petitioner be denied. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



^D CoNOBBSS, ) SENATE. (Rbp. Com. 

2iSetsion. > { No. 461. 



IN THE SENATE OF THE UNITED STATES. 



Jamvakt 31, 1855.— Oideted to be printed. 

Mr. GwDf made the following 
REPORT. 

[To acoomp«ii7 bill 8. 573.] 

The Committee on Nawd Affairs^ to whom vxu referred the memorial of 
(hear F* Johmton^ a passed midshipman in the United States navjff pray- 
ing to be allowed the difference of compenscuion between a midshipmanand 
that (fa passed midshipmath from the date of his promotion to the date 
(fhis warrantt report: 

That ihey find that the petitioner entered the naval service as an 
acting midshipman in 184d ; that his warrant as a passed midshipman 
bears date June 8, 1852 ; but that, ovnns to his absence from the 
United States on duttfj his examination could not take place until June 
8, 1853. That, in consequence thereof, the department decided, on 
June 9, 1853, (which decision was sustained by the attorney general,) 
that the memorialist could only be paid as a passed midshipman from 
the <2etfe of his examination. The committee are of the opinion that 
the memorialist is clearly entitled to the pay of a midshipman from the 
date of his warrant, and accordingly report a bill for his relief. 
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IN THE SENATE OF THE UNITED STATES. 



Jamvart 31i 1655. — Submitted, agreed to, and ordered to be printed. 



Mr. GwiN made the followii^g 
REPORT. 

The Commktee an Naval Affairs^ to idiom was referred the petition rf Tho- 
ma$ W. TansiU for bounty ^ additional pay, and allowances j promded by 
the acts of March 2, 1833 and 1837, in relation to the marine corps j ana 
pay and allowances of musicians in said corps from January 17, 1837, 
report: 

That the pray^er of the petitioner ought not to be granted, for the 
reasons set forth in the following conimunication from the First Comp- 
troller to said petitioner relative to his claim : 

Trbasubt Department, 
Second Comptroller's Office^ May 29, 1854. 

Sir : Your letter of the 20th instant, enclosing " an account against 
the United States" for extra pay, &c., for an aUeged re-enlistment in 
the marine corps on the 17th January, 3837, and for pay and other 
allowances of a musician for fifteen years and four months after you 
were discharged from the marine corps by order of the Secretary of the 
Navy, &c., amounting, in all, to the sum of eight thousand five hundred 
and ei^ht dollars and five cents, ($8,508 05,) with an ar^ment in sup- 

Grt of the claim, and papers numbered from 1 to 10, mclusive, have 
en received and considered. 
This claim was originally for only thirty-two dollars, ($32^ and, as 

Eented to this office for decision, m your letter of the 27th February 
was for three hundred and twenty-five dollars and sixty-six cents, 
($325 66,) more than half of which was for interest 

Your account, as now presented, is for an alleged re-enlistment in 
the marine corps at Tampa Bay, Florida, on the 17th January, 1837, 
and transportation consequent thereon, $215 80, and interest on this 
sum for seventeen years and four months, at six per centum per annum, 
1224 42, making the whole amount claimed consequent upon the 
alleged re-enlistment four hundred and forty dollars and twenty-two 
cents, ($440 22.) , oooIp 
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For pay and allowances of a musician from the 17th Janu- 
ary, 1837, (the date of the alleged re-enlistment,) to the 
17th May, 1854, seventeen years and four months, (sub- 
ject to the deduction of two year's pay and allowances 
to date of discharge, 17th January, 1839, already re- 
ceived,) $5,373 33 

For one-quarter additional pay from the 17th March, 1837, 

to the 5th September, 1838, at $2 per month 41 33 

Interest chargeci on these sums for non-payment 2,653 17 

8,067 83 

That is to say, you have charged, and claim as due to you, bounty, 
&c., for re-enlisting in 1837, $440 22. 

Pay and allowances of a musician from the dale of your discharge 
from the marine corps January 17, 1839, by order of the department, 
to May 17, 1854, fifteen years and four months, (the whole of which 
time you were out of service,) and one-quarter additional pay from the 
17th March, 1837, to the 5th September, 1838. The whole amount of 
interest charged in the account and claimed as due to you is $2,877 59- 
The account, thus stated, is a perfect absurdity, and yet it is precisely 
what you claim, nothing more nor less. 

The history of your case appears to be this: You entered the marine 
corps, with the consent of your father, under two instruments of writing, 
bearing date March 18, 1833, which are filed together in the depart- 
ment, and appear to be designed to constitute one contract, from the 
intentions and purposes set forth therein. The first is an indenture, by 
which you (then a boy of fourteen years of age) were bound, with the 
voluntary consent of yourself and father, an "apprentice to drum-major 
Joseph Cuvillier, in behalf of government, to learn music," &c., for 
seven years from the date thereof. The second is an enlistment into 
the marine corps for four years, with your oath of allegiance, &c., and 
the surgeon's certificate, annexed in due form. It is not denied that 
the intention of the parties to this contract was to bind you as an ap- 
prentice, and it is manifest that you were so regarded by the depart- 
ment, by the officers of the marine corps, and by yourself and father, 
up to the 17th January, 1837, the date of your enlistment at Tampa 
Bay, Florida, which, you allege, was a re-enlistment in the marine 
corps ; and on the truth of this allegation your claim to bounty for re- 
enlisting rests. If this was in fact a re-enlistment, your first entrance 
into the marine corps must have been by an enlistment. The Secretary 
of the Navy (Mr. Bancroft) decided in 1845 that you entered the public 
service as an indented apprentice^ and not by enlUtmenty consequently 
your enlistment at Tampa Bay was not a re-enlistment. 

In May, 1837, your father made application for your discharge from 
service, and on the 30th of that montn the Secretary of the Navy gave 
an order for your discharge on the settlement of your Accounts. It does 
not appear that you were discharged, however, until the 17th January, 
1839, when the paymaster of the marine corps settled with and paid 
you all the pay and allowances to which you were entitled, (as under- 
stood at the time,) and on the back of your discharge you acknowledged 
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to have received all your pay, clothiiag, and emoluments of* every de- 
scription whatsoever, from the commencement of your enlistment in the 
marine corps to the day of your discharge. 

With this settlement you and your father, as far as appears, were satis- 
fied, until the 17th January, 1845, (six years after,) when you applied by 
letter to the Fourth Auditor for "two months' extra pay, or bounty for 
re-enlistment in the marine corps, and two months' pay, &c., for unex- 
pired time of previous term of service," which was rejected by him on 
the 27th of that month, in accordance with the opinion of the paymaster 
of the marine corps. You appear to have presented your claim anew 
to the Auditor, which was again rejected by him on the 17th March fol- 
lowing. Not satisfied with the decision of the Auditor, you brought 
the claim before the Secretary of the Navy for his consideration and 
decision, who, in a letter to you of the 6th May, 1845, confirmed the 
previous decision of the Auditor, and said it "cannot be reversed.'* 
And again, in his letter to you of the 2d June following, in which he 
uses this emphatic language : " You are in error in supposing that your 
indenture as apprentice was an enlistment, and that, therefore, your 
enlistment in Florida was a re-enlistment." On inquiry at the depart- 
ment, it is found that this decision was made with a knowledge of 
all the facts in the case. 

The claim set up for bounty, &c., for the alleged re-enlistment, 
amounting, according to your estimate, with interest, to the sum of 
8325 66, was submitted for the decision of this office for the first time 
on the 27lh February last. As it had been before the Fourth Auditor, 
it was referred to him for a report. The Auditor reported on the 17th 
March. The claim was deemed by me inadmissible on its merits, and, 
as it had been twice rejected by the Auditor, and twice by the Secre- 
tary of the Navy, nine years ago, and as you had failed to appeal to 
this office from the decision of the Auditor within the time limited by 
law, (having delayed your appeal nine years,) it was rejected on the 
22d March last, and the papers returned to you. 

As the statement of all the material facts in the case was the same 
then as now, that decision is reaffirmed, and the claim cannot be fiir- 
iher considered. The papers are herewith returned. 

J. M. BRODHEAD, Comptroller. 

Mr. Thomas W. Tansill, . 

Washington. D. C. 



Digitizi 



ed by Google 



Digitized by VjOOQ IC 
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2d Seaaon. j j No. 463. 



IN THE SENATE OF THE UNITED STATES. 



FnmvAmT 1, 1855.— Orderad to be printod. 

Mr. Allbn made the following 
REPORT. 

[To accompany bill S. 521.] 

The Commiuee on PennonSf to whom toas recommitted the biU for the relief 
of Pamela Slaving (S. 521 J with the report and papers, respectfuUy 
report : 

That having, for the third time, given the case a careful examination, 
they must stiff declare that the papers do not remove their doubts; that 
the most which can be said is, that the case is a probable one, not sat- 
isfactorily proved. On the 19th of January kst, in deference to the 
action of the Committee on Invalid Pensions of the House, and of the 
House itself, which had passed a bill for the relief of Mrs. Slavin, upon 
a report of said committee, your committee consented to report a bill 
granting her five year's half-pay as the widow of John Blue. The 
reasons which influenced their decision as to the extent of relief to be 

S anted were briefly these : As John Blue, her husband, applied in his 
etime for a pension, and failed to prove his right thereto, her claim 
"to the amount he would have received had his application been al- 
lowed," is simply absurd. Failing to establish bis claim in his life- 
time to an invalid pension, of course nothing could be due him at his 
death — ^as the law under which he claimed provides in explicit terms 
that no pension by virtue of its provisions shall commence " prior to 
the Completion of the evidence." Further it is not claimed, nor is it 
probable, that John Blue (who had lost an arm) died of wounds or dis- 
ease incurred in the service, as the nature of his disability would not 
necessarily impair his general health. The committee could not, there- 
fore, find any grounds upon which to base a favorable report, save the 
action of the House and its committee, before alluded to ; and in de- 
ference to that action solely they agreed to report a bill granting the 
petitioner five years' half-pay, as me utmost that could consistenUy be 
awarded in so doubtfiil a case. They report the bill back without 
amendment. 
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IN THE SENATE OF THE UNITED STATES. 



Fkbruart 1, 1855. — Ordered to be printed. 



Mr. JoNBS, of Iowa, made the following 

REPORT. 

[To accompany bill H. R. 527.] 

The Committee on Pennons^ to whom was referred H. R. bill 527, an 
act for the relief of Lot Davisy report : ■ 

That they have had the same under consideration, and believe the 
said Lot Davis to be equitably entitled to a pension under the act of 
2d April, 1816. The following report of the Committee on Invalid 
Pensions sets forth the facts correctly : 

The Committee mi Invalid Pensions^ to whom was referred the petition of Lot 

Davit J report: 

That the petitioner declares that he was a seaman on board the pri- 
vateer Elbridge Gerry, Captain Turner, which was taken by the Brit- 
ish frigate Crescent and carried into Halifax. He was ta^en thence to 
England and confined in Dartmoor prison, and was with the American 
prisoners when they were fired upon by Captain Shortland's company, 
on the 0th April, 1815. At the time he was sick in his hammock, and 
while lying there was attacked by a British soldier, who thrust his 
bayonet into his head. On springing up, the soldier struck him a heavy 
blow, which split the bone of his leg and dislocated his left ankle. The 
wound on his* leg sieriously affected him after it was healed, causing a 
nervous twitching and shaking which has never left him, and he cannot 
walk, or even stand, without causing a swelling of his left leg. 

We have the testimony of Amariah Goodwin that he was with Davis 
at the time of the massacre in Dartmocwr prison, confirming all that is 
set forth in the declaration as to the wounds and the history of them. 
His character and respectability are fully certified to. ' 

William Grove also testifies that he was in Dartmoor prison on the 
6th April, 1816; that he knew him before, and has been acqaainted 
W'lth him since his return. He confirms the particulars in Davis's 
declaration, and states that he is unable, to support himself in conse- 

Suence of wounds then received. His character for veracity is certi- 
ed by a justice of the peace. 
Dr. Moses E. Sweet testifies that he has examined said Davis ; that 
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he is very much afiected with a neuralgic affection of the head, in con- 
seguence of the nerves of the head being injured by a wound ; that he 
suffers from his ankle having been dislocated and the left leg broken, 
and cannot support himself by manual labor. Dr. James Norton, of 
Baldwin, Maine, also gives similar testimony. 

Davis has not obtained a pension because the roll of the wounded, 
which was furnished the department at the massacre, does not bear 
his name ; but it is well known that the returns were imperfectly fur- 
nished by Captain Shortland, who committed the outrage, whose state- 
ment has been falsified by the American prisoners ; besides, there are 
memoranda in the department showing tnat Davis was a prisoner in 
England at the time stated. 

From the evidence before them, your committee does not doubt but 
that he was in Dartmoor prison at the time of the massacre, and that 
the wounds there received have caused his present disability. The 
committee therefore report a bill for his relief. 
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Mr. Foot made the following 

REPORT. 

[To accompany bill S. 575.] 

The Committee on Public Landsj to whom was referred the 'petition of James 
H. Gale, of Kent county , Maryland, praying that the bounty land may he 
granted him to which his father, William Gale, sen., deceased, loas enti- 
tled as heir-at'law of William Gale, jr, deceased, for the services of 
the loiter in the army of the United States, during the war with Great 
Britain, respectfully report: 

That they have had the same under advisement, and from the papers 
presented have elicited the following facts, viz: William Gale, jr., son 
of William Gale, sen., of Kent county, Maryland, enlisted with Lieu- 
tenant Clinton Wright on or about the 18th day of April, 1813, for and 
during the war with Great Britain, and served in Captain Harris's 
regiment of dragoons ; that subsequent to the close of the war he be- 
came "comet," and shortly thereafter died in the service of the United 
Slates, leaving neither widow nor child to survive him. Thereupon 
tis father, being yet living, was, by virtue of the act of the United 
States, (approved December 10, 1814,) legally entitled to receive, as 
heir-at-law, the bounty land due his said son for military services ren- 
dered by him in defence of his country; but which the father never 
procured during his life ; that some time subsequent, the father, Wil- 
liam Gale, sen., died. Prior to that event he executed his last will 
and testament, which was duly authenticated, wherein he devised unto 
bis second son — the memorialist, James Hodges Gale — ^the bounty 
land due him as heir-at-law as aforesaid, but which the petitioner never 
has received. Your committee are of opinion that the evidence amply 
sustains the material points presented in this case, and that the bounty 
land sought to be obtained should be confirmed to the petitioner. They 
therefore terminate this report by recommending the passage of the 
accompanying bill. 
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Mr. Johnston made the following 
REPORT. 

[To accompany bill S. 510.] 

The Committee on Public Lands, to whom was referred Senate bill 510, 
for the relief of Thomas T. Russell, of Florida, on examination of the 
case,find: 

That the laws granting bounty lands for military services provides 
for "officers, non-commissioned officers, and privates," who served, 
&€., and the petitioner in this case has received bounty land for the 
twenty-6ve days' military service rendered by him as a private in 
Captain Finlay's company of Florida volunteers. After that company 
was discharged, Thomas T. Russell, the petitioner, was "cwpfoyei," 
not "enlisted," as assistant commissary of subsistence, and served as 
such during the months of February, March, April, and May, and for 
this civil service he was paid by the authority of an act of Congress, 
passed at the last session, for his relief, (approved July 27, 1864.) 

The committee consider that the said Thomas T. Russell was em- 
ployed only in a civil capacity while acting assistant commissary, and 
therefore recommend that the bill do not pass. 
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Mr. Wade made the following 

REPORT. 

[To accompany bill S. 579.] 

The Committee of Claims^ to whom was referred the petition of the heirs of 
Jabez B. Booker^ deceased, report : 

It appears that Jabez B. Rooker was appointed clerk to the Com- 
missioner of Public Buildings in 1836, at a salary of nine hundred 
dollars per annum, which was subsequently increased to twelve hun- 
dred and fifty dollars. He continued to receive his regular salary un- 
til the 3d of March, 1843, from which time, until December 31, 1850, 
although, with the exception of one or two short intervals, he continued 
to perform the clerical duties of the commissioner's office, he received 
no compensation therefor from the public treasury, in consequence of 
the fact that, during that period, Congress made no appropriations or 
a clerk in that office. 

The present Commissioner of Public Buildings certifies that " the 
records of the office «how that Mr. Rooker remained in the office as 
clerk from 1843 to January 7, 1851. During one year of that time he 
held the appointment of supernumerary police officer of the capitol, 
from which ne realized $307 50," and that he finds no record that he 
received any money from the treasury for his services as clerk. 

Mr. French adds, that the services of a clerk were, in his opinion, 
absolutely necessary to the proper transaction of the business of the 
office. 

The committee are of opinion that, so far as the services were neces- 
sary and actually performed, the government should make compensa- 
tion ; and they report a bill accordingly, and recommend its passage. 
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Mr. Brainbrd made the following 

REPORT. 

[To accompany bill S. 580.] 

The Committee of Claims^ to whom tvas referred the petition of James T. F. 

Thompson, report : 

From the papers in this case, it appears that, by order of the com- 
missary of subsistence, a sale of about 1,000 bags of flour was adver- 
tised on the 26th of July, 1851, to take place on the 16th of August 
following at Fort Leavenworth. The advertisement represented the 
flour to be "in good order and perfectly sweet." On the said day the 
petitioner purchased 405 sacks, at $1 95 per sack, amounting to $789 
75. After the flour was delivered and paid for, it was ascertained, as 
is alleged, to be sour and unfit for use, and was afterwards sold by the 
petitioner for the best price he could get, and netted him about forty 
cents per sack, subjecting him to a loss of $627 75, which he asks to 
have reimbursed. 

The persons to whom the flour was consigned certify to its being 
sour and unfit for use. 

Amongst the testimony is the affidavit of D. B. Martin, who deposes 
that he was present at the sale, and became the purchaser of 140 sacks 
of the same lot of flour, which proved to be sour, as ascertained a few 
days subsequently ; and fiirther, " that he was present at a sale at the 
same place, a few weeks after the first sale, and after the unsoundness 
of the flour had been ascertained, when the residue of the same stock 
was sold, and that the price obtained was about an average of thirty- 
five or forty cents a sack." 

The claim for a reimbursement of the purchase money was sub- 
mitted to the accounting officers and disallowed, on the grounds that it 
Was not proved that the flour was not sound at the time of sale, and 
^at the advertisement contained no warranty of soundness to the pur- 
phaser ; and further, if these facts were admitted, that they haa no 
jurisdiction of the matter. 

The committee think that under all the circumstances of the case, 
^ assurance in the advertisement that the flour was " in good order 
^ 'feffietlv twtei^'* may be regarded as a warranty to the purchaser 
^ it would be delivered to him in that condition. Then the question 
^ses, was it so delivered ? Upon this point the evidence is notjfdc 
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direct and definite as to the time when the discovery of its unsound- 
ness was ascertained, and as to the extent of the damage, as could be 
•desired ; yet the c«»rtificates of the consignees, the testimony of Mr. 
Martin, and the fact that the residue of the flour was sold, a few weeks 
after, at a greatly reduced price, tends to sustain the allegation of the 
claimant. 

In view of all circumstances, the committee have come to the con- 
clusion to report the accompanying bill, authorizing one-half of the 
purchase money paid for the flour to be reimbursed to the petitioner. 

The petitioner presents a further claim of $277 20 for beef cattle 
lost en route to Bent's Fort. 

It appears that in 1846 Mr. Thompson, in pursuance of a contract 
to that eflect, delivered to the assistant commissary of subsistence at 
Fort Leavenworth 200 head of beef cattle, for which he received the 
price agreed on, to wit, three cents per pound. The cattle not being 
wanted at that point, he entered into a further contract to deliver the 
same cattle at Bent's Fort for one and a half cent per pound addi- 
tional. He accordingly united them with another drove of about 500 
head on their way to the same point. On their arrival at Bent's Fort, 
it was found that forty-two head had been lost after the union of the 
two droves, and he asks that the government assume the proportionate 
loss on the 200 head, amounting to the sum claimed as stated above, 
he having been required by the officer at Bent's Fort to deliver the 
full number belonging to the government. 

This claim was submitted to the accounting officers in April, 1854, 
and they, after a full revision of the facts, decided that " the claimants 
contract was completed and ended when he delivered the cattle and 
received the pay agreed on for their delivery, and he cannot be allowed, 
seven years after the transaction, to vary its terms so plainly set forth 
by the evidence he has produced." 

The committee concur in this decision of the accounting officers. 
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Mr. Bbainbrd made the following 

REPORT. 

[To accompany bill S. 581.] 

The Committee of Claims^ to whom teas referred the petition of Joseph 

Loranger^ report : 

The petitioner asks compensation for a house and other property de- 
stroyed by the enemy in lol2. 

It seems to be well established by the testimony before the com-^ 
miltee that the claimant was the owner of a dwelling-house, store, and 
other buildings, at the rapids of the Miami, in which was stored a quan- 
tity of provisions which had been provided for the United States army; 
and that, shortly after the capitulation of Detroit, these buildings were 
destroyed and burnt by the Indians, in consequence of their being thus- 
occupied by stores for the army. This property is estimated by the 
witnesses at from $1,500 to $2,000. 

Samuel Egnew swears that he was employed by General Harrison 
to aid the contractors in procuring provisions for the army, and that, on 
the day previous to the commencement of the fighting which resulted 
in the defeat of General Winchester, he called on Joseph Loraneer, in 
Frenchtown, who kept a store, and had flour and grain on hand, and 
contracted with him tor all the flour he had and for all he could pro- 
cure. Soon after the defeat ensued, and Loranger fled for the army, 
and remained in the service until the close of the war as a volunteer. 
He further states that he never paid him any money for the flour, and 
never received any to pay, but understood that all his goods, grain, and! 
flour were taken and destroyed by the enemy. All the ^(Ss in the 
store are estimated by another witness at $1,200 ; but it is not stated 
how large a portion of it consisted of flour or grain. 

Under all the circumstances, the committee have come to the con- 
clusion that the claimant is entitled to compensation for his buildings^ 
on the CTound that they were destroyed while being used as store- 
houses tor the army supplies. They think, also, that he would be en- 
titled to pay for the flour which had been contracted for by the agent 
for procuring provisions for the army, if the quantity were clearly 
shown ; but, as it is not, it is thought to be equitable to allow the claim- 
ant the highest valuation placed upon his buildings by the evidence ii> 
the case, and to disallow all other items of claims ; in accordance witb 
these views, the accompanying bill is submitted. ^.^.^.^^^ ^^ Google 
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Mr. Evans made the following 

REPORT. 

[To accompany bill S. 582.] 

The Committee on RetoltUumary Claims^ to idhom vxu referred the petition 
of the heirs of Sickard K, Meade for commutation, report : 

That the said Richard K. Meade, at a very early period, entered 
the army as a captain in the Virginia line. As early as 1777, he was 
one of the aids-de-camp of the commander-in-chief, and shared in all 
the dangers and sufferings of the northern army. Sometime in the 
latter part of the year 1780, on account of ill-health he was absent 
in Virginia. In December, 1788, the Marquis Lafayette wrote to Colonel 
Meade, as appears by an original letter filed among the papers, as fol- 
lows : «* I am very happy my good friend to hear that on the opening 
of the campaign the first beating of the generale will recall you to head- 
quarters." In a letter from Mrs. Hamilton, the widow of Alexander 
Hamilton, and addressed to David Meade, one of the sons of Colonel 
Meade, she saj'S : «« In a letter from your father to Mr. Hamilton, he 
stales, that during his leave of absence on a visit to his family, he had 
twice joined the militia that was called out in his neighborhood. Whilst 
he was absent our army lay in New Jersey, and there was not any- 
thing doing until the movement on Yorktown." There is abundant 
proof that he was actively employed in service when Lord Cornwallis 
invaded Virginia, in 1781, and also at Yorktown, but in what capacity 
there is no satisfactory proof. The committee think the above evidence 
amply proves that Colonel Meade was an officer in the army on the 
2l8t of October, 1780, when the resolution granting half-pay for life 
was adopted, which was afterwards commuted to full pay fur five 
years. The resolution of October 21, 1780, was adopted in anticipa- 
tion of a re-organization of the army on the first of January, 1781, and 
it may be that he was deranged and thereafter became a super- 
numerary; and hence, although he was actively engaged in the next 
year in opposing the invasion of Virginia, and subsequently at York- 
town, the witnesses, whose evidence on this fact was not given until 
1836, (after a lapse of 50 years,) are unable to speak of the capacity in 
which he served. By an act approved the 5th of July, 1832, Congress 
assumed to pay certain regiments raised by the State of Virginia, and 
called the Virginia State line, who had recovered judgment for their 
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commutation or half-pay. It was directed by the 3d section of that 
act, *' that the Secretary of the Treasury be, and he is hereby, directed 
and required to adjust and settle those claims for half-pay of the officers 
of the aforesaid regiments and corps which have not been paid or pros- 
ecuted to judgment against the State of Virginia, and for which said 
State would be bound, on the principle of the half-pay cases already 
decided in the supreme court of the said State." One of the princi- 
ples held in those cases was, that where an officer had served until the 
war was over, in fact, it ought not to be presumed he had resigned with- 
out proof of that fact, but that he had retired on leave or as a super- 
numerary officer. This principle seems to have been acted on by 
Congress in many cases since, and the commutation has been allowed, 
although there was no proof of active service until the end of tlie war, 
or that the officer's name was found on any of the Usts which had been 
returned into the War Office of those entitled to commutation. This 
case has been before Congress at intervals for many years. There 
have been two favorable reports, one by Mr. Leigh, and one by Mr. 
Johnson. There is also one adverse report by Mr. Phelps, which pro- 
ceeds on the ground that Colonel Meade had left the army before the 
resolution of October 21, 1780. But from the extract from Lafayette's 
letter above quoted, it could not be that he had resigned if he expected 
at the first beat of the generate at the opening of the next campaign f'lTSl^ 
to be at headquarters. 

The committjBe think this case comes within the principles heretofore 
acted on, and report a bill for the relief of the petitioners, giving 
them the commutation of a captain of infantry. As aid to General 
Washington, Colonel Meade was entitled to the pay and emoluments 
of a lieutenant colonel, but half-pay or commutation has never been 
allowed to aids-de-camp, as such. (See the resolution of 11th Feb- 
ruary, 1784, Revolutionary Claims, page 16.) 



Digitizi 



ed by Google 



33d Congress, ) SENATE. C Rep. Com. 

2d Session. 5 { No. 471. 



IN THE SENATE OF THE UNITED STATES. 



February 1, 1855. — Ordered to be printed. 



Mr. Allen made the following 

REPORT. 

[To accompany joint resolution S. 15.] 

TAe CommUttee on Pen^ionsy to whom was recommitted (S. R. 15) joint reso- 
lution relative to the administration of the pension laws, together with cer- 
tain amendments jrroposed thereto, report : 

That, so far as the said resolution and amendments proposed relate 
to the claims of widows for pensions or bounty lands, the desired ob- 
ject is fully attained in the provisions of the third section of an act ap- 
proved August 5, 1854, " making appropriations for the support of the 
army." 

The committee, however, regard the provision of the proposed 
amendments, entitling the minor who applies for the benefits of the law 
of Sepleoiber 28, 1860, to receive his warrant, notwithstanding he may 
become of the age of twenty-one years before said warrant shall issue, 
as equally just and important. It seems to the committee that this 
most arbitrary rule of the bureau is not founded in the spirit and intent 
of the law, or upon principles of equity. If the minor applies, and 
makes out a case which is satisfactory in every respect, any delays 
which may prevent the issue of his warrant until he becomes of age 
cannot justly work a forfeiture of his right. That delay may be charge- 
able to the formula of business in the bureau, or a long and expensive 
search for proofs may have prevented an application on the part of the 
minor until his majority was immment. But if he is clearly entitled to 
the benefits of the act when he applies, upon what legal principle, founded 
in justice, does the commissioner arbitrarily declare that the event of 
Ws majority, occurring after his case is presented for adjudication, and 
before a warrant can issue, shall work a forfeiture, there being no such 
condition in the law? If the applicant be a minor when he makes his 
application, your committee are clearly of opinion that, if in other re- 
spects entitled, he fills the description given in the law of those persons 
^ho may claim, and "shall be entitled." Congress has fully recog- 
nized the correctness of this view in the provision just referred to of the 
third section of the army appropriation bill of last session, by which it 
IS declared that a second marriage shall be no bar to the claim of the 

widow of a soldier, ' " provided she be a widow at the time of making 

^Vpiicaiion,^^ the practical effect of which would be to give her the land, 
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though she should marry the next day after filing her application jj The 
committee herewith report a joint resolution in accoraance with these 
views, and ask to be discharged from the further consideration of the 
reference. 
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Mr. Waok made the following 

REPORT. 

[To aocomp&ny bUl S. 459.] 

I%« CofnmiUee of Claims^ to whom wat referred Senate hill 459, for the 
relief of lAeulenant Colonel E. IL S. Caiibyj report: 

This bill proposes to pay to Lieutenant Colonel Canby the sum of 
tv^o thousand dollars, in full compensation for certain extra official ser- 
vices performed by him in California. 

It appears from the statements of General Smith and General Riley, 
severally in command of the tenth military department, that Lieutenant 
Colonel Canby, in addition to his appropriate duties as assistant adju- 
tant general of the United States army, performed the duty of keeper 
and translator of the archives of Califomia, from the 1st of March, 
1850, to the 26th of April, 1851. 

Major General Riley says: "Captain and Brevet Major E. R. S. 
Canby, assistant adjutant general, was in charge of the civil archives 
of California, from March 1, 1850, until I was relieved in the command 
of the tenth military department, August? 1, 1850. 

" The custody of the archives formed no part of the military duty of 
the assistant adjutant general, at department headquarters, but was 
undertaken by Major Canby, at my request, because no one could be 
employed from civil life without paying an extravagant compensation ; 
and because it was deemed improper to place papers of so much im- 
portance to the general government in the hands of any person not 
directly responsible to the military authorities in Califomia, there being 
no civil functionaries in that country authorized to take charge of them. 
The care and examination of these papers involved £ great deal of 
labor and responsibility, and was always performed to my entire satis- 
faction." 

Major General Smith says: "During the Mexican government, the 
care of the 'archives' devolved upon a secretary of state, whose cona- 
pensation was fixed by law at $3,000 per annum ; and during the Ameri- 
can government of that country, was aided by an interpreter and 
translator, whose compensation (fixed by General Kearney, then gov- 
ernor of California,) was $2,000 per annum. The office of secretary 
of state ceased with the de facto government, and about the first of 
May, the interpreter and translator having been elected to a civil office. 
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in the county of Monterey, abandoned his position for one afibrdtng 
him more compensation; subsequently to which date, all the duties 
connected with the examination, care, and preservation of these archives, 
were performed by Major Canby. The care of these archives belonged, 
properly, to the civil department of the government, but was under- 
taken by Major Canby at the request of General Riley, because no 
competent person could be obtained from civil life, without paying an 
extravagant compensation, and because it was deemed improper to 
entrust papers of so much importance to persons who were not directly 
responsible to the military authorities in California, there being no civil 
functionaries in that country authorized to take charge of them ; and 
for the same reason, and in opposition to his wish to be relieved. Major 
Canby was continued in charge of the archives by me." 

From these oflScial statements, it is evident that onerous and respon- 
sible services were performed by Major Canby, for a period of nearly 
fourteen months, which were entirely distinct and disconnected from 
his duties as an officer of the army ; that the services were devolved 
upon him by the officers in military command of the country, under 
imperious and peculiar circumstances, and that they were faithfully 
performed. 

In view of these facts, the committee concur in opinion with General 
Smith, "that some compensation should be allowed;" and they think 
the amount provided in the bill to be a reasonable one. They there- 
fore recommend its passage. 
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Mr, Evans made the following 

REPORT. 

[To accompany bill S. 517.] 

The Committee on Revolutionary Claims^ to whom teas referred the petition 
of the heirs of Colonel WHltam Grayson^ have examined the same^ and 
submit tkefolloimng report : 

There is no doubt that Colonel Grayson commanded one of the Vir- 
ginia regiments in the continental army, and that he became a super- 
numerary officer at the reorganization of the army, which took effect on 
the 1st January, 1781, by the amalgamation of his regiment with Gist's 
Under the resolutions of the 21st October, 1780, he became entitled to 
half-pay as a supernumerary officer. As he never received it, his heirs 
are now entitlecl, unless he has done something since jvhich takes away 
the right. The case has been before Congress at Various times since 
1838. There have been several reports in its favor, and one adverse 
one. The objections relied on in the adverse report are the presump- 
tion arising from length of time, the absence of demand, and the proba- 
bility of resignation when he accepted the appointment of member of 
the board of war in December, 1779. The first of these objections the 
committee think is entitled to little weight, when it is remembered that 
Congress very early passed a statute of limitations barring all claims 
not presented within a limited time, which was rigidly adhered to for 
a long time ; nor do the committee think any unfavorable conclusion 
can be drawn from the absence of demand. It is in proof that as early 
as April, 1783, Colonel Grayson signified to the Secretary of War his 
acceptance of the commutation, and his name is on the list of the offi- 
cers reported to Congress as having accepted the commutation. He 
may have omitted to apply for his certificate in his lifetime on account 
of the great depreciation which took place in their value soon after the 
end of the war. 

The fact of his serving in the board of war, in the opinion of the 
committee, furnishes no proof of resignation. It is clear he did not 
consider himself as having resigned, from the fact that he si^ified his 
acceptance of the commutation. There was no incompatibility in this 
service with his retaining his commission in the army. General Lin- 
coln, whilst Secretary of War, was a major general in the army, and 
among those who were entitled and received tne commutatioff.OOgle 
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The committee annex to this report the report made to the Senate on 
this claim on the 13th March, 1852, which contains a statement of the 
facts of the case. They report a bill for the relief of the petitioners, as 
a substitute for the bill referred to them. The substitute disallows 
interest. 

In the Senate of the United States, March 18, 1852. 

The Committee on Revolutionary Claims^ to whom the petition of the hein 
of Colonel William Grayson was referred^ have examined the same^ and 
report : 

That the petitioners claim, and asked to be allowed, the commuta- 
tion pay due to Colonel William Grayson, as a deranged officer, by a 
reduction of the army on the 1st of January, 178]. They found this 
claim on the resolution of Congress of the 21st of October, 1780, which 
allowed to the officers of the army to be left out of service by a reduc- 
tion of the regiments, half-pay during life, to commence from the lime 
they were thus deranged. That half-pay was commuted for five 
years' full pay, by an act of Congress of the 23d of March, 1783. 
(See the Jounal of those dates.) Such is the claim; and in support of 
it the following evidence is exhibited: The certificate of General 
B. Lincoln, then Secretary of War, and given by him, in the War Oflice 
23d of May, 1783. He states, on the faith of documents in his office, 
thiat William Grayson was appointed colonel of a continental regi- 
ment on the 1st day of January, 1777, which rank he held until he was 
deranged by a reduction of the army on the 1st day of January, 1781 ; 
that Colonel Grayson was, in December, 1779, appointed a member 
of the Board of War, in which service he continued until September, 
1781, when he resigned that appointment. (See the certificate of 
General Lincoln, on tile, and the Journal, as to the appointment of 
Colonel Grayson to the Board of War, and his resignation of that ap- 
pointment.) The Journal also shows, that the same Secretary of War, 
General B. Lincoln, made a return to Congress on the 31st of October, 
1783, of the regiments, and corps, and a list of the officers who agreed 
to accept commutation pay, and on that list is the name of Colonel 
William Grayson ; in confirmation of which there is on file the letter 
of Colonel William Grayson to General Lincoln in May, 1783, by 
which he (Grayson) agrees to take commutation pay ; and the Secre- 
tary of War endorsed on that letter, " Colonel Grayson accepts com- 
mutation pay." Such is the evidence in support of the claim of 
Colonel William Grayson to commutation pay, as a deranged officer 
on the 1st of January ; and, as there is no reasonable ground for doubt 
as to the truth of it, the opinion of the committee is, that the commuta- 
tion pay claimed by the petitioners ought to be allowed to them ; and 
a bill is accordingly presented with this report. 
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IN THE SENATE OF THE UNITED STATES. 



February 6, 1855.— Submitted and ordered to be printed. 



Mr. Mallory made the following 

REPORT. 

The Committee on Naval Affairs, to whom was re/erred the petition of R, 
Piemont^ M. /)., of Elizabeth City, North Carolina; Maxwell WoodhvlU 
of New York, a lieutenant in the navy of the United States; John C. 
Beaumont, of Wilkesbarre, Pennsylvania, ^^ master in the line of promo- 
tion^^ in the navy of the United States; Walter F. Jones and Thomas 
Young, of Norfolk, Virginia, and George F. Bier, of Baltimore, Mary- 
land, passed midshipmen, and by them in behalf John J. Maurice, of 
Edenton, North Carolina, praying for compensation for saving the United 
States ships Raritan and Vandalia from destruction by fire on the lith 
October, 1847, report: 

The case presented by the petitioners is the following: 

That on the 11th day of October, 1847, your memorialists embarked 
on board the steamer "Jewess" at Norfolk, Virginia, for passage to 
Baltimore ; that one of your memorialists, to wit, R. Piemont, had thus 
taken passage in the usual course of his private business ; that two 
others of your memorialists, to wit, Walter F. Jones and Thomas 
Young, then midshipmen in the navy of the United States, were pro- 
ceeding, under orders from the Navy Department, to the Naval School 
at Annapolis ; and that the three others of your memorialists, to wit, 
Maxwell WoodhuU, then as now a lieutenant in the navy of the United 
States, John C. Beaumont, then a passed midshipman in the navy of 
the United States, and Greorge H. Bier, then a midshipman in the navy 
of the United States, had but that day returned to the United States 
in the United States frigate "Columbia" and brig "Bainbridge" from 
lengthened cruises in said vessels, and were then on their way, under 
formal detachments from active service and leaves of absence from the 
bonorable Secretary of the Navy, to rejoin their families after their 
protracted absence. Your memorialists beg that it will be borne in 
mind that these of your memorialists were not at the time upon the 
performance of any duty assigned them, but, on the contrary, were 
about entering upon the enjoyment of the temporary respite from ser- 
vice always granted to officers upon their return from sea, and were, 
for the time being, and until their indulgences were revoked by orders 
for active service, absolved from the ordinary requirements and obliga- 
tions of their commissions of office. ^,g,^,^^^ ^^ Google 
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And your memorialists further represent that, while passing down 
Elizabeth river, on their way from Norfolk to Baltimore, in the said 
steamer "Jewess," as aforesaid, when abreast of the United Stales 
frigate "Raritan," which vessel was anchored together and in company 
with the United States sloop "Vandalia," in Hampton Roads, about 
one and half miles below the naval hospital, where she had been 
moored, and abandoned by her crew as a pest ship, having arrived in 
July previous from a cruise in the Gulf of Mexico with the fellow fever 
raging on board, the attention of your memorialists and others on board 
the steamer was attracted to a column of smoke arising from the vicinity 
of the mainmast of the said frigate Raritan, which almost immediately 
burst into flames. In this emergency, one of your memorialists, to wit, 
Maxwell WoodhuU, being the senior of the naval oflBcers present, called 
upon the master of the steamer, and requested that he would permit 
him, the said Woodhull, the use of the steamer's boats to convey him- 
self and the other officers forming part of your memorialists to the 
Raritan, together with such volunteers from among the other passengers 
on board the steamer as might offer their services, to ascertain the cause 
of the fire and extinguish it, and also requested the said master to return 
vrith the steamer to Norfolk, to obtain aid from the navy yard and the 
vessels lying there. 

The master of the steamer at first declared himself unable to pursue 
such a course, representing that he had the United States mail on board, 
and was liable to be fined for any detention thereof; in reply to which 
Mr. Woodhull pledged himself to ex^ all his influence to prevent the 
infliction of any such fine, and also promised that he would urge upon 
the Navy Departmept to remunerate the steamer handsomely for oer 
services ; and further, in case a fine should be imposed, and remune- 
ration denied, the said Woodhull bound himself to make good the 
amount of such fine, and to pay for the services of the steamer and her 
boats from his private means. Upon which the master of the steamer 
finally concluded to comply with the request of said Woodhull, and 
the steamer was stopped and her boats lowered, into which your memo- 
rialists, taking with ihem all the buckets of the steamer, immediately 
leaped, accompanied by some twenty or more volunteers. As the 
boats, however, were about leaving the side of the steamer, some per- 
son on board of her called out, " Do not go on board that vessel, she 
has the yellow fever in her, and all her guns are loaded, and her maga- 
zines filled with powder — ^you will surely meet your death one way or 
another." Upon this a panic seized those who had accompanied your 
memorialists into the boats, and they hastily returned on board the 
steamer, leaving only your memorialists and Mr. Maurice in one of the 
two boats. Your memorialists made urgent requests to the passengers 
for some volunteers to join them again, appealing to their patriotism, 
their courage, and finally to their cupidity, but not one out of the two 
or three hundred on board offered. Your memorialists, thus abandoned 
to themselves, and finding it useless to ask for additional assistance, 
left the side of the steamer and pulled to the Raritan, a band of seven 
men to combat the devouring element, which, to all appearance, had 
entire possession of this magnificent GOgun frigate. On their way to 
the burning vessel, perceiving a boat containing three colored men, 
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tbey hailed them and asked assistance, which was responded to by 
their pulling towards the *' Raritan," and they ascended the stern at 
the moment your memorialists had reached the upper or spar deck by 
the side. These men were afterwards ascertained to be slaves, and 
formed part of the crew of the schooner " Essex." Upon reaching, as 
aforesaid, the upper deck of the frigate, your memorialists found some 
sixty feet or more of that deck forward and abaft the mainmast, to- 
gether with the main yard, the mast, and fiferail, all in flames. The 
fire had also seized hold of the boats and spars stowed on the same 
deck, some fifteen feet forward of the mainmast, and was blazing 
foriously in and among them. The boats at that time stowed on the 
deck of the " Raritan" were in two ranges, each of the two largest 
boats of the vessel being at the bottom, and several smaller ones inside 
of them. The inner of these boats was a place of deposit for small 
tackles, old rope and junk, old canvass, and all such necessary rubbish. 
The fire had also communicated to the floor of the hold, from cinders 
falling down the main hatch. This was instantly extinguished* For a 
more perfect understanding, however, of the position and extent of the 
fire, your memorialists beg leave to refer to the accompanying sketch 
of the deck and hull, filed herewith. Your memorialists found the 
awnings spread the whole extent of the vessel, the one over the quarter 
deck being properly hauled out to the ridge rope, and the main deck 
awning being fastened to the foremast, and then spread over the boats 
and spars without the sides and afterpart being made fast. The wind- 
sails were also hoisted. To cut these away and throw them overboard, 
together with a mass of ignited rigging about the mainmast, was the 
first task, and, owing to their great weight, and the lack of any other 
than ordinary penknives, it was with great difficulty accomplished. 

At the same time one of the party was dispatched to inspect the 
lower decks and the vicinity of the magazines. The awnings and 
wind-sails being happily disposed of, the party turned their attention to 
extinguishing the fire. Observing that the bottoms of the lower boats 
were copper-sheathed, and reflecting that the number of the party, 
comprising only ten, was too weak to attack the whole of the flames at 
once, they devoted themselves exclusively to the deck, main mast, and 
main yard. By great and almost superhuman exertion — having to 
draw water in buckets a distance of twenty to twenty-five feet — they 
succeeded in quelling that portion of it, and then, at imminent hazard, 
held the flames in the boats and booms in check, and continuing to sub- 
due them, for the space of more than an hour and a half, until the re- 
turn of the Jewess, with men and engines, from the navy yard, when, 
after properly stationing the men as they came on board, your memo- 
rialists returned to the Jewess, and proceeded on their journey, being 
well nigh exhausted from their great toil, and all more or less scalded 
or burned, and one of them was, in consequence, confined to his bed for 
two or three weeks. 

Your memorialists desire it to be distinctly understood that when the 
Jewess returned with the men and engines, as above stated, they had so 
far succeeded in subduing the flames that they would have been able of 
themselves, without any additional assistance, to have accomplished the 
extinguishment of the last spark within fifteen or twenty minutes fur- 
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iher, and that when they left the friffate there only remained of the 
fire a few smouldering embers in the boats and booms. To show the 
great hazard incurred by your memorialists, they desire to state that 
there was at the time a large number of loaded shells, entirely un- 
covered, on the berth deck of the vessel, under the hatch, down which 
cinders and sparks were constantly falling, but were prevented from 
producing any disastrous effects by the watchfulness of your petitioners. 

Your memorialists also further state that the Vandalia was moored 
within two or three hundred yards of the Raritan, and had the fire pro- 
gressed on board the latter, must inevitably have fallen a prey either 
to the flames or to the explosion of the Raritan's magazines; that the 
guns of the frigate were loaded and shotted, and she lying, part of the 
time, (the vessel having swung half round on the change of tide, while 
your memorialists were on board of her,) broadside on to the Naval 
Hospital, a costly edifice belonging to the government, and which must 
have been damaged more or less as the guns were discharged by the 
heat of the flames ; and that the magazines of the Raritan were filled 
with powder, and had they exploded must have destroyed all improve- 
ments within the radius of half a mile or more. That all this would 
have happened bgt for the labors of the party of your memorialists will 
be at once admitted, when it is reflected what progress the fire would 
have made among the inflammable materials of which it had hold, con- 
sisting, as they did, of dry timber, seasoned yellow pine plank, pitch 
Eine spars, tarred rope, old canvass, dry boat frames, etc., during the 
our and a half your memorialists held it in check. And in connexion 
with this it should be borne in mind that the awnings and wind-sails 
were spread and set, comprising several thousand square yards of flax 
canvass, furnishing an inextinguishable material, and to which the fire 
would speedily have communicated, but for the prompt action of your 
memorialists, in at once throwing them overboard. And it should be 
further remembered that when your memorialists first landed on the 
deck of the frigate the fire had already communicated to the floor of 
the hold from the cinders and sparks falling down the main hatch, within 
twenty-five feet of the shell room bulk-head. 

Your memorialists further state that the sloop "Vandalia" was 
moored within two or three hundred yards of the frigate, where she 
had been placed for the purpose of having a guard on board to insure 
the safety of the *' Raritan," while in quarantine ; this intention was 
not in eSect on the 11th October, 1847 ; there not being a single person 
on board of either vessel when your memorialists first went on board. 

An accurate list of the ordnance, stores, and ammunition subse- 
quently landed from the "Raritan," is, it is believed, on file at the 
Bureau of Ordnance and Hydrography, to which your memorialists 
have not access. The quantity of powder on board at the time was 
not less, however, than several tons. 

Some idea may formed of the extent to which the fire had pro- 
gressed, when it is stated that the estimate presented to the Bureau of 
Construction and Equipment, to repair the aeck, replace the boats and 
spars, etc., was to the amount of near $10,000. 

On arriving the second succeeding morning, the 13th October, 1847, 
at Washington, Lieutenant Woodhull made a report of .the above facts 
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to the honorable Secretary of the Navy. To this report the Secretary 
replied as follows, under date of October 23, 1847 : 

"Sir: The department acknowledges with great satisfaction the 
prompt and meritorious service of yourself, and the young officers who 
accompanied you, and the two gentlemen whom you mention, in your 
successful exertions to keep under the fire which had broken out on 
board the frigate *Raritan,' until assistance could be procured from the 
United States ships at Norfolk. 

"To the exertions of yourself and your small party, unequal as you 
were to the extinguishment of the fire, is the country mainly indebted 
for the preservation of that noble ship. 

"Your arrangement with the master of the steamer is approved, and 
will be liberally carried out by the department. 
"Very respectfully, etc., 

"J.Y.MASON. 

" Lieutenant Maxwell Woodhull, 

" United States Navy" 

Letters of similar purport were also received by each of your memo 
rialists. 

The department fulfilled, upon the terms suggested by Lieutenant 
Woodhull, the agreement made by him with the master of the steamer 
"Jewess." The department also conferred a reward upon the men 
from the schooner " Essex." 

A court of inquiry was soon after directed to ascertain the cause of 
the origin of the fire, and the testimony adduced and the finding of the 
court are in accordance with the above statement, excepting that only 
relating to the fire in the hold, which being but scarcely ignited, no 
doubt escaped the attention of all save those who extinguished.it. 

Your memorialists respectfully observe that they have not access to 
the record of ihe said court, and beg, that if you shall deem it neces- 
sary, you will be pleased to require its production before your honor- 
able body. 

Your ^nemorialists also beg leave to observe, that they have re- 
trained hitherto from laying their case before you, in the hope that 
Congress, without solicitation, might have rewarded them in some 
shape for the extraordinary services rendered on this occasion, but 
fearing that if they remain silent they will be entirely overlooked in 
the weighty labors before Congress, and being impelled to their present 
course by a consciousness that their claim is in every sense a just and 
honorable one, and of a nature similar to such as are daily allowed in 
courts of law, they have resolved thus to memorialise your honorable 
body, and request you to take into consideration the subject of a pecu- 
niary reward to your memorialists in similar proportion as is accorded 
in adjudicated instances of a private nature. 

Your memorialists have deemed it proper and relevant to prepare a 
statement, in the nature of a brief, of the points of law and the cases 
by which they are sustained, as laid down m instances of salvage ser- 
vice by admiralty courts, and the same is herewith presented. To this 
your memorialists beg leave to refer for a more extended detail of^ ' 
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Eriaciples governing and controlling cases like the present, merely 
egging leave to observe here, that the two following points, on which 
alone questions can be raised, are fully borne out oy the citations 
therein. 

1. The fact of a portion of your memorialists being naval officers is 
not, under the circumstances, any bar to a claim for a liberal remune- 
ration. Even had they been attached to the ship, and performed the 
same services in the same manner, they would have been entitled to 
an enlarged compensation. 

2. Government is liable for such services no less than individuals, 
and our own as well as the English government have uniformly recog- 
nized this principle, and granted compensation in cases arising to afiect 
Its property. 

Your memorialists therefore pray that Congress will ^ant such sum 
as, in view of the services rendered and of the principles of public 
policy, may be just and reasonable, or that they will refer it to the 
Attorney General, or some other oflBicer of the government, in accord- 
ance with those principles, to fix the amount of compensation to your 
memorialists, to be paid out of the treasury of the United States. 

R. PIEMONT, by his attorney, 
Thomas Pember. 

MAXWELL WOODHULL. 

JOHN C. BEAUMONT, by 

M. WoODHULIi. 

- ; WALTER F. JONES, by 

M. WoODHULL. 

THOMAS YOUNG, by 

M. WoODHULL. 

G. H. BIER. 
Washington, D. C, February 26, 1862. 

Your memorialists represent that a memorial similar in form and 
substance to the foregoing was filed in January last, but that the same 
has been mislaid after passing to the care of the committee, and yoar 
memorialists, therefore, present the foregoing in lieu thereof and ask 
that it may be taken and received the same as though it were the one 
originally presented. 

Upon this statement, your committee cannot fail to see and to appre- 
ciate highly the prompt, prudent, and efficient conduct of the petiuon- 
ers — conduct which entitles them to the consideration of their peers and 
their country, and which is in harmony with that patriotic devotion 
and self-sacrificing spirit of which their noble profession has aSbrded 
80 many brilliant illustrations. 

Upon Mr. WoodhuU's report of the transaction to the department, 
Mr. Mason, then Secretary of the Navy, addressed to him and the other 
petitioners the letter which is above recited. 

Such are the facts alleged by the petitioners, and upon which they 
base their claim to salvage. This claim your committee unhesitatingly 
reject ; and without deeming it necessary to examine or revert to the 
cases adduced, or to the questions they involve, your conmuttee doubt 
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if a solitary instance can be found in which a similar claim was ever 
admitted. Of the ri^ht of naval officers to earn and receive salvage, 
as a general proposiuoi^, and of the liability of governments to pay lor 
salvage services to national vessels, there cannot be a doubt. And the 
only sound reason for exempting a national ship from the process of the 
courts, in a suit by a private party for salvage services, is founded upon 
the inconvenience to which the country might be subjected by such 
proceeding and the presumption that it is at all times ready to pay all 
just claims against it. 

But this case involves the right of naval officers to receive salvage, 
or special rewards, for service to naval vessels, a right which, in Uie 
judgment of your committee, is not only unheard of, but which ought 
never, under any circumstances, to be entertained. The commercial 
law, as administered in every court of the civilized world, withholds 
salvage from the seaman for services to bis ship. He may, bv his sole 
exertions, by gallantry, energy, skill, and peril, preserve his vessel, 
cargo, and passengers, still the policy of the law regards him as doinfi^ 
but his duty, and that to entitle nim to special reward for such special 
service, wi^uld be holding out a temptation to seamen in the hour of 
peril — when unhesitating obedience and self-sacrificing devotion to duty 
become the only means of safety— to indulge their cupidity, and to 
regard rather their own ultimate gains than the true interests of those 
whose lives and fortunes they are bound to protect. Such being the 
rule of the lex mercatoria, certainly reasons no less grave and forcible, 
reasons based upon the best interests of the service, demand its appli- 
cation to this case. The private seaman's duty is, by the articles 
which he signs, generally limited to one vessel, and he may earn sal- 
vage for services to others ; but this consideration does not render the 
rule less applicable and imperative to the naval officer. His contract 
is with his country? his whole country — and binds him by every obli- 
gation of honor and duty — ^to serve and protect her interests and her 
. honor upon whatever deck and under whatever circumstances she may 
demand his services. He owes service, not to any particular vessdj 
• but to the navy and his country. 

It is unnecessary to do more than advert to this view of the case, or 
to point out the evils of a departure from it in favor of the petitioners. 
The conduct of the civilians, petitioners, who aided in this service 
was eminently gallant and creditable. They held no commissions in 
the public service, and were actuated only by that prompt and patri- 
otic devotion which we trust would nerve the arm of every American 
citizen under similar circumstances. But your committee do not see 
in this service any ground for special reward or acknowledgment be- 
yond that contained in the approbation of the chief of the Navy De- 
partment, already quoted. The good citizen daily performs services of 
value to the property of his neighbors for which no reward, beyond 
that of an approving conscience, private gratitude, and public opinion, 
is revered or expected ; and the conduct of Mr. Piemont and of Mr. 
Maurice m this case too nearly resembles them to justify the committee 
in entertaining their claim to salvage. To the young officers in ques- 
tion the approbation of their chief, so promptly expressed in a letter to 
each of them, must be not only gratifying to their professional pride,> 
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but useful to them in their future career as an acknowledgment of their 
fitness for positions requiring the exercise of some of those qualities 
which most adorn our navy. 

The committee report, that the prayer of the petitioners ought not to 
be granted, and they ask to be discharged from the further consider- 
ation of the case. 
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Mr. Mallorv made the following 

REPORT. 

The Committee an Naval Affairs, to whom was referred the petition of WU" 
liam B. Scott, late navy agent at Washington, D* C, praying the settle^ 
ment of his accounts on the principles of equity and justice, report : 

The petitioner alleges* that he " was duly appointed navy agent for 
Washington city, in the District of Columbia, in the year 1840 ; and 
that he continued to act as such until the year 1849. Your petitioner 
not only disbursed very large sums of money which he was required 
by law to disburse without receiving any compensation therefor, but 
he was also required to disburse other large sums of money to con- 
tractors, who, by the terms of their contract, were to be paid at other 
places than Washington, and by other agents of the United States. 
Your petitioner believes that he is justly entitled to a fair and proper 
charge for the additional trouble, risk and responsibility of such dis- 
bursements. Your petitioner also represents, and is prepared to show, 
that, in addition to discharging this and his ordinary and proper duty 
as navy agent, he also disbursed the sum of $179,491 23 «s pension 
agent, for which he received no compensation, and for which he believes 
he is entitled to charge. A diflSculty has arisen between your petitioner 
and the United States in the settlement of his accounts as said navy 
agent, and your petitioner, in view of the facts of his case, respect- 
fiiUy prajrs that your honorable bodies will, as has been very frequently 
done m similar cases before, direct that the accounting officers of the 
treasury be required to settle his accounts upon the principles of equity 
and justice. And your petitioner will ever pray," &c. 

From this statement it appears that the petitioner claims that while 
holding the office of navy agent at Washington upon an annual salary 
of $ , he performed services which entitle him to extra com- 

pensation ; and,^rst, that '* he was required to disburse other large turns rf 
money to contractors, who, by the terms of their contract, were to be paid at 
other places than at Washington, and by other agents ;" and, secondly^ 
ihat " he also disbused the sum <f 8179,491 23 as pension agent.^^ 

He asks that *' the accounting officers of the treasury be required to settle 
his accountsupon the principles of equity and justice ;" which ** settlement," 
your committee infer, would be equivalent to an allowance of the pe- 
tioner^s claims ; and, if the committee be not satisfied, upon proper 
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investigalion, that they should be allowed him, it would be manifestly 
wrong, and not " according to the principles of equity and justice," to 
devolve the discretion of allowing them upon the "accounting oflScers 
of the treasury." 

The duties of the navy agent at Washington, and the salary for their 
performance, are determined by law, and the petitioner accepted the 
office and undertook to perform its duties for this salary. It is, for 
many reasons, important to the public interests that the salaries of 
public servants should be distinctly determined and known, and that 
all claims of salaried officers for compensation beyond what the law 
prescribes should be discouraged. 

The office of navy agent at the Washington yard was created by the 
3d section of the act of Congress, approved July 10, 1832, in these 
words : "That, from and after the passage of this act, the commander 
of the navy yard at the city of Wasnington shall cease to act as navy 
agent; and that portion of the act of the twenty-seventh of March, one 
thousand eight hundred and four, which made it his duty so to do, 
shall be, and the same is hereby repealed, and a separate and perma- 
nent agent shall be appointed, as in other cases, in the same manner, 
entitled to the same compensation, and under .the same respousibilities, 
and to be governed by tne same laws and regulations which now are, 
or may hereafter be adopted for other navy agents ; and it shall be his 
duty to act as agent not only for the navy yard of this city, but for the 
Navy Department, under the direction of the Secretary thereof, in the 
payment of such accounts and claims as the said Secretary may direct." 

Thus it will be seen that the petitioner undertook, for *' the same com- 
pensation" which other navy agents received, to act as agent " not only 
for the navy yard at this cityy" (Washington) " but for the Navy Depart- 
menti under the direction of the Secretary thereof, in the payment of such ac- 
counts and claitns as the Secretary may direct ;" and, in the face of this 
provision, creating the office and defining its duties, it is difficult to see 
the shadow o( justice or equity in the petitioner's claiming extra com- 
pensation for the performance of those very duties which the law de- 
signed should be performed, and which he undertook to perform, upon 
a specified and determined salary. 

There are other provisions of law which equally forbid the prayer 
of the petitioner. In the army appropriation act of 23d August, 1^2, 
it is provided that — 

" No officer of any branch of the public service shall receive any 
additional pay, extra allowance, or compensation, in any form whatever 
for the disbursement of public money, or any other service or duty 
whatsoever, unless the same shall be authorized by law, and the ap- 
propriation therefor explicitly set forth that it is for such additional pay, 
extra allowance, or compensation." 

The 12ih section of the act of 26th August, 1842, is in these words: 

** No Allowance or compensation shall be made to any clerk or other 
officer, by reason of the aischarge of duties which belong to any other 
clerk or officer, in the same or any other department, and no allowance 
shall be made for any extra services whatever, which any clerk or 
other officer may be required to perform." 
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The 3d section of the act of 3d March, 1839, is in these words : 

"No oflScer in any branch of the public service, or any other person 
whose salaries, or whos*e pay, or emoluments is or are fixed by law 
and regulations, shall receive any extra allowance or compensation in 
any form whatever, for the disbursement of public money, or the per- 
formance of any service, unless the said extra allowance or compensa- 
lion be authorized by law." (Statutes at Large, vol. v, p. 349.) 

In the analogous case which was heard in the curcuit court of Mary- 
land in 1861, {the United Slates vs. Joseph White,) Chief Justice Taney 
decided as follows : 

"A navy agent, therefore," (and the principle is equally applicable to 
any other officer,) "is not entitled to compensation beyond his salary, as 
fixed by law, for any extra services, although such services may be 
out of the district for which he is appointed, and may more properly 
appertain to the duties of another navy agent, or even to an officer of the 
government filing an office of a different character. His salary is the 
only compensation for services required of him and performed by him 
if he holds no other office or appointment." 

The second section of the act of March 3, 1835, provides, "that no 
allowance shall hereafter be made to any officer in the naval service 
of the United States, for drawing bills, for receiving or disbursing 
money, or transacting any business for the government of the United 
States, nor shall he be allowed servants, or pay for servants, or 
clothing or rations for them, or pay for the same, nor shall any allow- 
ance be made to him for rent of quarters or to pay rent for furniture, 
or for lights or fuel, or transporting baggage. It is hereby* expressly 
declared that the yearly allowance provided in this act is all the pay, 
compensation, and allowance that shall be received under any circum- 
stances whatever, by any such officer or person, except for travelling 
expenses when under orders, for which ten cents per mile shall be 
allowed-*' 

Your committee therefore report that the prayer of the petitioner 
ought not to be granted. 
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IN THE SENATE OF THE UNITED STATES. 



FukiTART 6, 1855.— Submitted and ordered to be printed. 



Mr. Shields made the following 

REPORT. 

The Committee an AElitary Affairs^ to whom was referred documents, <^., 
in favor of the claim of William Read, having had the satne under con- 
iideratuniy report : 

It is in evidence before the committee, and satisfactorily proven, that 
the memorialist, when the early settlers of Tennesse were about being 
overrun by hostile Indians, was selected to go to Congress, then sitting 
in Philadelphia, to procure aid and protection against their dangerous 
enemy. In 1793 he started upon this mission through a wilderness of 
nearly four hundred miles, inhabited only by Indians and wild beasts. 
Returning from Philadelphia to Nashville, he bore dispatches from the 
President to the governor of Tennessee, and his mission resulted in 
saving the settlers from the knife and tomahawk of the Indians. 

The memorialist states that he paid his own expenses in going and 
returning — amounting to $400 dollars ; lost horse worth $260 on 
the way, and spent eight months of time in the service of his country, 
without ever receiving one dollar of compensation therefor from any 
source whatever. 

The legislature of the State of Tennessee, in February, 1854, voted 
" to instruct their senators and representatives in Congress to use their 
best exertions to procure the passage of a law allowing the memorialist 
such compensation as may be just and reasonable in view of the dan- 
gerous, expensive, and distinguished services rendered by him." 

The services rendered by the memorialist were very valuable to the 
inhabitants of the Territory of Tennessee, and, in the opinion of the com- 
mittee, compensation ought to have been made to him by the government 
of the Territory at the time the services were rendered, or by the State 
government since. But there seems to be nothing in the nature of the 
case to make it a just claim upon the government of the United States. 
The committee, therefore, report as follows : 

Resolved, That the prayer of the petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



FcB&uART 6, 1655. — Sabmitted and ordered to be printed. 



Mr. Jones, of Iowa, made the tbllowing 

REPORT. 

The Committee on Pensions, to vJ^om was referred the petition of Sarah 
Grifinj i^aying compensation for the services of her father, Col. James 
Wilson, in the revolutionary war; and the petition of Daniel IJUtlefield, 
keir-at'law of Daniel Littlefield, an officer of the revolution, praying for 
the seven years* half-pay due to his father, beg leaxe to report : 

That in both these cases, the officers for whose services half-pay is 
claimed, belonged to the " State troops," and not to the continental 
line of the army. There was no promise of half-pay or land made by 
Congress to any but commissioned officers of the continental line. No 
subsequent legislation has recognized any claim of officers of the State 
troops to the benefits of the resolution of Congress of 1780; neither 
does the special legislation of Congress afford any precedents for al- 
lowing sucn claims. 

The committee ask to be discharged from the further consideration 
of said petitions. 
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IN THE SENATE OF THE UNITED STATES. 



February 6, 1855.— Ordered to be printed. 



Mr. Chase made the following 

REPORT. 

[To accompany bill S. 590.] 

The Committee of Claims'^ to whom uxu re-committed the memorial of* Frank- 
lin Chase, with additional papers, report: 

By reference to the former report, (No. 146 of leist session,) it will 
be seen that this is a claim arising out of the seizure and confiscation 
of the schooner "Oregon," at Tampico, in 1848. The vessel having 
been seized and condemned, the proceeds were ordered by Colonel 
Gates, acting civil and military governor, to be deposited, one moiety 
to the credit of the United States paymaster, and the other moiety to 
be divided into four parcels, to be marked respectively with the names 
of the collector, comptroller, receiver, and Lieutenant Browning, United 
States navy, who aiaed the capture. 

As previously presented, Mr. Chase claimed a share as "informer," 
without showing whether he had already received a share as collector 
or not; and it was on that claim that the committee made an adverse 
report, to which they still adhere. It appears from the papers now 
presented, that Mr. Chase has not received any portion of the proceeds 
of the " Oregon," either as informer or collector ; and in the latter 
capacity he now claims to be entitled, if not in the former. It further 
appears, that the order of Colonel Gates, above referred to, was dis- 
approved by the department, and that the whole fund subsequently 
went into the treasury. 

At the first session of the thirty-first Congress, the legal representa- 
tives of Lieutenant Browning submitted their claim to Congress for the 
share of the proceeds of the " Oregon," assigned by Colonel Gates to 
him, and the Secretary of the Treasury was authorized to adjust and 
settle it. (See Statutes at Large, vol. ix., p. 544.) This enactment 
would seem to justify the claim of officers engaged in the collection of 
the military contributions under the "tariff of duties" designated 
by the Secretary of the Treasury, by the direction of the Presi- 
dent of the United States, (see Executive Documents, Ist ses- 
sioD, 30th Congress, vol. ii., p. 567,^ to the same share of fines, 
penalties, and forfeitures, that they would have been entitled to receive 
it the same had occurred under tne act of 1799 — ^notwithstanding the 
express provision in the 19th article of the regulations, that " no fees. 
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charges, commissions, or compensation of any kind, to be paid or 
allowed for the collection of any of the duties prescribed by these regu- 
lations." 

Art. 7. of the regulations says: "The commandant of the port shaU 
receive all duties, and pay over the same the day succeeding, to the 
paymaster or purser," &c., and the department seems to have recog- 
nized these officers as standing in the relation of "collector" and 
"comptroller," or " naval officer," and to have allowed them, after the 
decision of Congress in the case of Lieutenant Browning, the shares of 
the proceeds of the "Oregon," which, under the act of 1799 would 
have gone to such officers. 

But the article above referred to contains the further regulation, that 
the commandant may "detail such non-commissioned officers, sailors, 
or marines, or other persons^ as may be necessary to aid in carrying into 
effect these regulations." 

Under this authority, it appears. Colonel Gates, then in command of 
Tampico, on the 28th April, 1847, commissioned Mr. Chase "to act as 
collector of the port of Tampico," and continued to recognize him as 
such by officially addressing instructions to him in that capacity, after 
the seizure of the "Oregon." 

Whether, under these circumstances. Colonel Gates was entitled to 
the collector's share of the forfeited vessel and cargo, the committee is 
not called upon to decide, but they are clearly of opinion, from the facts 
stated, that Mr. Chase, if not recognized as legally and technically 
occupying the position of collector, and on that ground not entitled to 
the share assi^ed to that officer, he is entitled to a share as " informer.** 

In the previous examination, the committee rejected his claim to an 
"informer's" share on the ground that he could not be entitled in the 
double capacity of collector and informer, and that as he claimed to 
occupy the former position he must be excluded from the latter. 

The committee report a bill authorizing the secretary to adjust and 
settle this claim, for one share, either as collector or informer, upon the 
same principles that were applied to the case of Lieutenant Brow^ning. 
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IN THE SENATE OF THE UNITED STATES. 



Fkbruart 6, 1855. — Ordered to be printed. 



Mr. Dawson made the following 

REPORT. 

[To acoompany bill S. 592.] 

The Committee on Military Affairs^ to whom the subject has been referred^ 

report : 

That a joint resolution of the Boards of Aldermen and Common 
Council of the city of Washington has directed the committee ap- 
pointed to represent the interests of the corporation before Congress to 
apply to this body to provide an armory or suitable building for the 
volunteers and militia of this district; that a memorial of the major- 
general commanding the militia of the district, of the brigadier-generali 
and of the field and company officers of the volunteers of the district, 
represents that the arms belonging to the government, and issued to 
the troops in the district, are distributed about in private armories un- 
suitable for the purpose, at an onerous expense, and liable at all 
times to destruction by fire, and pray that a suitable building in a 
central position on the public ground may be constructed by the gov- 
ernment ; that the subject has been referred to the Secretary of W ar 
for the views of that department, as to the utility and expediency of the 
measure, and by that department referred to the Ordnance Bureau, the 
report from which shows that the regulations require the troops, at their 
own expense, to provide storehouses for the safe keeping and preser- 
vation of the arms and accoutrements issued to them, and that ^' it is 
difficult, if not impossible, for the companies to obtain the use of as 
good and safe storehouses as ought to be provided for the safe-keep- 
ing and preservation of the arms and equipments, without erecting a 
building expressly for the purpose." The officer then in charge of the 
Ordnance Bureau, after stating other reasons, remarks that *' as both 
the arms and the troops of the district are under the immediate control 
and command of the general ^vernmcnt, it would seem proper that 
it should provide all proper facilities for keeping them in an efficient 
state," and he submitted an estimate showing that the costof a suitable 
building, including every charge, would be $30,000. That the Secre- 
tary of War states that the views of this officer of the Ordnance Bu- 
reau, " as to the utility and expediency of the measure, meet his con- 
currence," and that, should it be adopted, «*it will not only have ample 
storage for all the arms, artillery and infantry, that wiU be issued to 
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the volunteers of this district, but also afford room for the arranging and 
exhibition of all our national trophies, comprising cannon, small arms, 
flags, &c., which are now distributed among the arsenals for the want 
of a proper place of deposit for them in this city, where, in my opinion, 
they should oe kept." 

After due consideration of the subject, the committee are of opinion 
that a well regulated volunteer and militia force should be provided 
for at the seat of the general government, and that this can only be 
done by Congress ; that this is a growing city, and rapidly in- 
creasing in population ; that the peace and quiet of all large cities are 
liable, at times, to serious interruptions by violence of illegal combina- 
tions ; and that, in the absence of regular troops here, such volunteer 
force of the citizens becomes indispensably necessary to sustain the 
civil arm or regular police in preserving the good order and peace 
of society. The importance of this measure is apparent when it is 
considered that the treasure, the archives, and a very large amount of 
public property are concentrated here ; that the personel of the execu- 
tive and supreme judicial, as well as of the legislative departments of 
the government, are resident here, some during the whole time, and 
others during a considerable portion of the year ; that the deliberations 
of Congress are here in the capiiol, and might, without the presence of 
such a well regulated force of citizen soldiers, be liable to interruption 
from irregularities of noisy and boisterous people uncontrolable by the 
regular civil police ; that, in fact, this volunteer organization may be 
considered an indispensable part of the necessary police of the seat of 
government, and its being under the immediate control and command 
of the constituted authorities of the government renders it incumbent 
upon the government to provide the proper facilities and requisites for 
preserving the arms and accoutrements, easily and quickly accessible, 
at the same time that they are always under the immediate control of 
the government, to be used under such regulations as may be made b}' 
the President of the United States. 

Congress having the power of exclusive legislation in all cases whatso- 
ever over this district, without any concurrent or conflicting jurisdiction 
of State governments, it becomes the duty of Congress so to legislate 
as to render the militia here not only well regulated, appointed, and 
efficient, but a model for imitation and emulation in everj^ city in the 
United States. 

The committee, therefore, concurring in the opinions and views of 
the Secretary of War upon this subject, report " a bill to provide for 
the erection of a suitable building for the care and preservation of tlie 
arms and accoutrements of the volunteers and militia of the District of 
Columbia, and for other purposes," and recommend its early passage. 
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February 6, l855.~Or€lered to be printed. 

Mr. JoNES; of Iowa, made the following 

REPORT. 

[To accompany bill 8. 593.] 

The Committee on Pensions, to whom was referred the petition (f the heirs 
of Simon Smith, for arrears of pension alleged to have been due their 
father, beg leave to report: 

That Simon Smith applied to the bureau for an invalid pension in 
1837, upon a certificate of discharge, (which is also of record,) stating 
that he was disabled. But as the discharge and the return on the rolls 
omitted to state that the "disability was incurred in the service," his 
application was rejected. 

In 1861, fourteen years after his first application, he succeeded in 
proving that his disability was incurred in the service while in the line 
of his duty, and thereupon was placed on the roUs at the rate of eight 
dollars per month, which he continued to receive up to the date of his 
death. 

His heirs now pray for an act directing the payment to them of ar- 
rears for the fourteen years during which his case was suspended, on 
the ground that the oflScer who granted his discharge should have 
stated therein the fact that the disability was incurred in the service 
in the line of duty ; and that this omission on the part of the oflBcer to 
do him justice should not have deprived him of his rights under the 
law. 

The papers accompanying the petition fully sustain all the material 
facts alleged. 

The committee are of opinion that the claim now presented ought in 
equity to be paid. The subsequent proof to the satisfaction of the 
bureau that the disability was incurred in the service, is also proof that 
the oflBcer granting the discharge should have stated the fact, and 
thereby saved him the trouble and expense afterwards incurred to prove 
it. This omission deprived the said Smith of the pension to which he 
was justly entitled for fourteen years ; and it seems to your committee 
that it was too stringent an administration of the letter of the law to 
inake the patriotic soldier whose health and strength are oflfered up in 
defence of his country, suffer the consequences of an error or omission 
of this character on the part of his oflScer. Had the discharge and re- 
turn conformed to the truth, as subsequently establisljjec^l^Jijs^ pension : 
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would have been granted at once on his first application in 1837. If 
justice and the obligations of gratitude would have awarded him these 
arrears when livings the sum is no less due to his children, who must 
in every case be more or less sufferers from the inability of a parent to 
pursue some occupation, whereby he may be enabled to educate them 
and afibrd them ordinary advantages in kfe. 

But the claim of the heirs is made still stronger, by the fact that 
their father, who was unjustly deprived of his pension for fourteen 
years, did, in May last (smce which time he has deceased) himself 
petition Congress to allow him these arrearages ; and had your com- 
mittee been permitted by their time and the state of the business be- 
fore them to nave acted upon his petition, they would undoubtedly have 
reported a bill for his relief. His death, in October last, does not aSkci 
the justice of the clcum ; if the arrearages were due him, they are 
under the provisions of the general law, authorizing the payment of 
arrears to the heirs or administrators, due to his heirs-at-law. The 
■committee, therefore, herewith report a bill for their relief. 
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Fbbrvart 6, 1655. — Ordered to be printed. 



Mr. Pbttit made the following 

REPORT. 

[To accompany bill S. 595.] 

The Committee on Private Ijond Claims^ to which mas re/erred the '^ petition 
of Richard AUyritton^ fraying to be allowed to enter in his own name a 
section of land in lieu of land taken from him by the United States^ and 
for indemnity for loss of his improvements^ 4^." have had the same under 
consideration and have directed me to submit thefoUomng report: 

It appears that the petitioner, in the month of December, A. D. 1812, 
settlecf upon and cultivated a tract of land on the waters of Bogue 
Lucia, in the parish of St. Tammany, in the State of Louisiana. It 
fiffther appears that said petitioner properly filed his claim to the said 
tract of land before James O. Cosby, commissioner, &c., and that said 
commissioner, under date of June 7, 1813, (see American State Pa- 
pers, Duff Green's ed., vol. 3, page 69,) recommended the same for 
confirmation. 

By the third section of the act of Congress, approved March 3, 1819, 
entitled " An act for adjusting the clauns to land and establishing land 
offices in the districts east of the island of New Orleans," the lands so 
settled and cultivated were confirmed to the said petitioner. 

It further appears that there is no record evidence of the issuing by 
the commissioner of the certificate of confirmation to the said petitioner; 
yet the register of the land office at Greensburgh, Louisiana, says : 
" Many certificates, however, having been granted, and no evidence of 
the fact recorded in this office," it is not conclusive, therefore, " that a 
certificate of confirmation has never been granted for the above men- 
tioned claim," to sustain which latter suggestion of the register, two 
aeveral affidavits have been produced, in which the deponents state 
that within their own knowledge, they know that said Richard Albrit- 
tOQ did " obtain a certificate for the said tract of land firom the land 
office now kept at Greensburgh, Louisiana." This certificate of con- 
firmation the petitioner alleges to have been lost 

It further appears that during the temporary absence of the peti- 
tioner, the private land claims in that vicinity were surveyed, and that 
the original improvement, together with all the land susceptible of im- 
provement, contiguous thereto, has been covered by the claim of Mrs. 
Fanny Richardson, which latter claim was settled upon and cultivated 
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in December, 1811, being prior #the settlement and cultivation by the 
petitioner. 

But in view of the fact of the bona fide settlement and cultivation by 
the petitioner, the report of James O- Cosby, commissioner, recom- 
mending the same for confirmation, the actual confirmation thereof by 
the said third section of the act of Congress, approved March 3, 1819, 
together with the evidence of two responsible witnesses that the cer- 
tificate of confirmation was issued to the said petitioner, your committee 
are of opinion that relief should be granted to the extent, at least, of 
authorizmg the said Richard Albritton, or his legal representatives, to 
enter, free of cost, one section of land firom any of the public lands 
of the United States subject to private entry ; they have, therefore, 
directed me to report the accompanying bill, and recommend its 
passage. 
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FBBRrART 6, 1855. — Orderad to be printed. 



Mr. Jones, of Tennessee, made the following 

REPORT. 

[To accompany bill S. 596.] 

The Committee on MilUary Affairs, to uhom was referred the memorial of 
Jean Baptiste Faribault and Pelagie Faribault, his wife^ having had the 
same under consideration, report : 

On the 13lh February, 1839, Congress passed a joint resolution au- 
thorizinff the Secretary of War *' to contract with J. B. and Pelagie 
Faribault for the purchase of the island at the confluence of St. Peter's 
and Mississippi rivers, and to report his proceedings to Congress, sub- 
ject to their approbation or rejection." In compliance with the author- 
ity thus granted, the Secretary of War, on the 12th day of March, 
1839, entered into an agreement in writing with the attorneys of the 
petitioners for the purchase of the island for the sum of $12,000, and 
a^ed from Congress an appropriation for that amount to enable him 
to make the purchase, but tne requisition was made too late for the 
action of Congress. 

In Januar\', 1840, the Secretary of War communicated to Congress 
the contract entered into with the representatives of the Faribauhs, in 
conformity with the requirements of trie joint resolution of February 13, 
1839 ; and in July, 1840, in a letter addressed to the Senate military 
committee, the Secretarj' says : " In my opinion, the possession of the 
island at the confluence of the Mississippi and St. Peter's rivers is 
necessary to the police discipline and security of the post on the Upper 



** From the testimony of disinterested persons, I consider the value 
of that island to be not less than ten thousand dollars, nor to exceed 
twelve thousand dollars." 

In the same month, (July, 1840,) the Senate passed the appropria- 
tion of $12,000 for tiie purchase of the island, but it was lost in the 
House of Representatives, with several other amendments to the ap- 
propriation bill on the last days of the session. 

On the 2d September, 1842, Secretary of War, (Bell,) writing to 
the Speaker of the House of Representatives, ^ays : " I am induced to 
recommend the claim to the favorable consideration of Congress, and 
Jo ask that an appropriation bt^ made of the sum of $12,000, for the 
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purpose of paying for the island, &c., &c., in fulfilment of the contract 
ofMarchlS, 1839." 

The petitioners now pray that the justice so long delayed may be 
done them. The government has had possession of this island since 
the 12th March, 1839, under the contract with the Secretary of War, 
and upon this island Fort Snellin&[ now stands. 

The committee are unanimously of the opinion that the appropria- 
tion ought to be made for $12,000, with interest thereupon from the 
date of the contract, to be paid to the petitioners in payment of said 
island, and accordingly report a bill for the relief of J. B. and Pelagic 
Faribault 
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Mr. C1.AT made the following 

REPORT. 

[To aooompany bill 8. 597.] 

3%e CammUtee on Pensions^ to txhom was referred the petition tf Joshua 
MereeTf praykig to be allowed a pension from the time his former pen- 
sion toos discontinuedy beg leave to report: 

That the petitioner was placed upon the roll of invalid pensioners, by 
special act of Congress, in 1816, for one-half disability. He received 
M per month up to 4th September, 1820, when his name was dropped, 
under the act oi 3d March, 1819, which required proof of the continu- 
ance of the disability for which the pension was granted. 

The following letter of the Commissioner of Pensions, addressed to 
the chairman of this committee, gives a clear and full statement of thia 
case: 

Pension Office, January 23, 1855. 

Sir : In reply to your inquiry concerning Joshua Mercer, I have the 
honor to state that he was inscribed on the invalid pension roll by a 
special act of Congress, passed the 30th of April, 1816, at $4 per 
month, being for half disability, to commence on the 27th of March, 
1816. 

By information derived from the office of the Third Auditor of the 
Treasury, he appears to have been paid up to the 4th of September, 
1820, and was dropped from the roU under the act of March 3, 1819, 
with which, it is presumed, he failed to comply. 

In 1852, Mr. Mercer forwarded to this office an application for pen- 
sion, which, from the premises assumed, was regarded as an original 
application, and so treated. It was suspended for additional proof, and 
the discovery was afterwards made that ne had already been pensioned. 
The claim consequently presented a new phase ; but as this bureau 
could not have restored him to the roll for the fiill period that he had 
been dropped, it was finally recommended, through the Hon. Mr. Mal- 
lory, of the Senate, that the matter should again be laid before Con- 



It is found that the evidence adduced for reinstatement sets forth the 
same cause of disability (having, however, increased from a half to a 
total degree) as that for wnich he was originally pensioned. ^d^M^ 
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instances it is alleged that he was wounded in an engagement with the 
Creek Indians, which took place on the 27th of January, 1814, with a 
corresponding description oi the wound. 

In justice to Mr. Mercer, it may be remarked, that it is shown by the 
certificate of an acting assistant surgeon of the United States army, 
given in 1852, on file m this oflSce, that he was totally disabled; and 
but for the fact that he had been pensioned by a special act, and that 
in such cases this office has no proper jurisdiction, and also, for the rea- 
son previously given, he would have been again placed on the list of 
invalid pensioners, at a rate in accordance with his increased disability, 
from the time of the completion of the proof. 

The papers which were referred are herewith returned. 

I have the honor to be, very respectfully, your obedient servant, 

L. P. WALDO, Commissioner. 

Hon. George W. Jones, 

Chairman Committee Invalid Pensions^ U. S. Senate. 

Under the state of facts here presented, the committee cannot jrive 
their sanction to the claim of petitioner to be placed on the rolls from 
the time his former pension was discontinued, as that discontinuaHce 
was the result of his own neglect. But the proofs now presented 
proving to their satisfaction that his disability does continue, and has 
increased fi-om half to total in degree, they herewith report a bill, re- 
storing him to the pensioil rolls, at the rate of $8 per month, fi^m the 
1st January, 1852, the date of his application to the bureau, and proof 
of his total disability. 
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Mr. Butler made the following 

REPORT. 

The Cammitlee an the Judiciary, to whom it was referred^ have had under 
consideration the following resolution : ^^ Resolved, That the Committee on 
the Judiciary inquire whether any, aiid if' any, what action of the Senate 
is necessary and proper in regard to the ' Smithsonian Institution,^ " a^k 
leave to report a^ follows : 

It seems to be the object «*f the resolution to require the committee 
lo say whether, in its opinion, the regents of the " Smithsonian Institu- 
tion" have ffiven a fair and proper construction (within the range of 
discretion allowed to them) to the acts of Congress putting into opera- 
lion the trust which Mr. Smithson had devolved on the federal govern- 
ment. 

As the trust has not been committed to a legal corporation, subject 
to judicial jurisdiction and control, it must be regarded as the creature 
of congressional legislation. It is a naked and honorable trust, without 
any profitable interest, in the government that has undertaken lo carry 
out the objects of the benevolent testator. 

The obligations of good faith require that the bequest should be main- 
tained in the spirit in which it was made. The acts of Congress on 
the subject were intended to effect this end, and the question presented 
is this : Have the regents done their duty according to the require- 
ments of the acts of Congress on the subject ? 

In order to determine whether any, and if any, what action of the 
Senate is necessary and proper in regard to the Smithsonian Institu- 
tion, it is necessary to examine what provisions Congress have already 
made on the subject, and whether tney have been faithfully carried 
into execution. 

The money with which this institution has been founded was be- 
queathed to the United States by James Smithson, of London, to found, 
at Washington, under the name of the " Smithsonian Institution," an 
establishment "for the increase and diffusion of knowledge among 
men." It is not bequeathed to the United States to be used for their 
own benefit and advantage only, but in trust, to apply it to "the in- 
crease and dtfiusion of knowledge" among mankind generally, so that 
other men, and other nations, might share in its advantages as well as 
ourselves. i v^^^i^ 
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2 SMITHSONIAN INSTITUTION. 

Ccmgress accepted the trusl, and by the act of August 10, 1846, 
established the Institution to carry into effect the intention of the testa- 
tor. The language of the will left a very wide discretion in the man- 
ner of executing tne trust, and different opinions might very naturally 
be entertained on the subject. And it is very evident by the law above 
referred to, that Congress did not deem it advisable to prescribe any 
definite and fixed plan, and deemed it more proper to confide that duly 
to a Board of Regents, carefully selected, indicating only in general 
terms the objects to which their attention was to be directed in exe- 
cuting the testator's intention. 

Thus, by the 5th section, the regents are required to cause a build- 
ing to be erected of sufficient size, and with suitable rooms or halls, 
for the reception and arrangement, upon a liberal scale, of objects of 
natural history, including a geological and mineralogical cabinet ; also, 
a chemical laboratory, a library, a gallery of art, and the necessary 
lecture rooms. It is evident that Congress intended by these provi- 
sions that the funds of the Institution should be applied to increase 
knowledge in all of the branches of science mentioned in this section ; 
in objects of natural history, in geology, in mineralogy, in chemistry, 
in the arts ; and that lectures were to be delivered upon such topics as 
the regents might deem useful in the execution of the trust. And pub- 
lications by the Institution were undoubtedly necessary to diffuse gen- 
erally the knowledge that might be obtained. For any increase of 
knowledge that might thus be acquired was not to be locked up in the 
Institution, or preserved only for the use of the citizens of Washington, 
or persons who might visit the Institution. It was by the expn^ss 
t(*rms of the trust, which the United States was pledged to execute, to 
be diffused among men. This could be done in no other way than by 
publications at the expense of the Institution. 

Nor has Congress prescribed the sums which shall be appropriated 
to these different objects. It is left to the discretion and judgment of 
the regents. 

The fifth section also recjuires a library to be formed ; and the eighth 
section provides that the regents shall make from the interest an appro- 
priation, not exceeding an average of twenty-five thousand dollars, 
annually, lor the gradual formation of a hbrary composed of valuable 
works pertaining to all departments of human knowledge. 

But this section cannot, by any fair construction of its language, be 
deemed to imply that an appropriation to that amount, or neaily so, 
was intended to be required. It is not a direction to the regents to 
apply that sum, but a prohibition to apply more. And it leaves it to 
the regents to decide what amount within the sum limited can be ad- 
vantageously applied to a library, having a due regard to the other ob- 
jects enumerated in the law. 

Indeed, the eighth section would seem to be intended to prevent the 
absorption of the funds of the Institution in the purchase of books. 
And there would seem to be sound reason for givmg it that construc- 
tion. For such an application of the funds coqld hardly be regarded 
as a faithful execution of the trust. For the collection of an immense 
library at Washington would certainly not tend " to increase or diffuse 
knowledge '* in any other country, not even among the <J^l^^jJfP^'^ ^f 



SMITHSONIAN INSTITUTION. 3 

the testator ; very few even of the citizens of the United States would 
receive any benefit from it. And if the money was to be so appro- 
priated, it would have been far better to buy the books and place them 
at once in the Congress library. They would be more acceptable to 
ihe public there, and it would have saved the expense of a costly 
builaing and the salaries of the officers ; yet nobody would have 
listened to such a proposition, or consented that the United States 
should take to itself and for its own use, the money which they ac- 
cepted as a trust for " the increase and diffusion of knowledge among 
men." 

This is the construction which the regents have given to the acts of 
Congress, and, in the opinion of the committee, it is the true one; and, 
acting under it, they have erected a commodious building, given their 
attention to all the branches of science mentioned in the law, to the full 
extent of the means afforded by the funds of the Institution, and have 
been forming a library of choice and valuable books, amounting already 
to more than 15,000 volumes. The books are, for the most part, pre- 
cisely of the character calculated to carry out the intentions of the do- 
nor of the fund and of the act of Congress. They are chiefly com- 
posed of works published by, or under the auspices of, the numerous 
institutions of Europe which are engaged in scientific pursuits, giving 
an account of their respective researches, and of new discoveries when- 
ever they are made. These works are sent to the ''Smithsonian Insti- 
lulion," in return for the publications of this Institution, which are trans- 
mitted to the learned societies and establishments abroad. The library 
thus formed, and the means by which it is accomplished, are peculiarly 
calculated to attain the object lor which the munificent legacy was given 
in trust to the United States. The publication of the results of scien- 
tific researches made by the Institution is calculated to stimulate Ameri- 
can genius, and at the same time enable it to bring before the public 
the fruits of its labors. And the transmission of these publications to 
the learned societies in Europe, and receiving in return the fruits of 
similar researches made by them, gives to each the benefit of the '' in- 
crease of knowledge" which either may obtain, and at the same time 
diffiises it throughout the civilized world. The library thus formed will 
contain books suitable to the present state of scientific knowledge, and 
will keep pace with its advance. And it is certainly far superior to a 
vast collection of expensive works, most of which may be found in any 
public library, and many of which are mere objects of curiosity or 
amusement, and seldom, if ever, opened by any one engaged in the 
pursuit of science. 

These operations appear to have been carried out by the regents^ 
under the immediate superintendence of Professor Henry, with zeaU 
energy and discretion, ^id with the strictest regard to economy in the 
expenditure of the funo?. Nor does there seem to be any other mode 
which Congress could prescribe or the regents adopt which would bet- 
ter fulfil the high trust which the United States have undertaken to 
perform; no fixed and immutable plan prescribed by law or adopted by 
the regents would attain the object of the trust. It ^as evidently the 
intention of the donor that it should be carried into execution by an 
institution, or establishment, as it is termed in his will. 'Congress has 
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4 SMITHSONIAN INSTITUTION. 

created one and given it ample powers, but directing its attention par- 
ticularly to the objects enumerated in the law. And it is the duty of 
that Institution to avail itself of the lights of experience, and to change 
its plan of operations when they are convinced that a different one will 
better accomplish the objects of the trust. The regents have done so, 
and wisely, for the reasons above stated. The committee see nothing, 
therefore, in their conduct which calls for any new legislation or any 
change in the powers now exercised by the regents. 

For many of the views and statements in the foregoing report, the 
committee are indebted to the full and luminous reports of the Board of 
Regents. From the views entertained by the committee, after an im- 
partial examination of the proceedings referred to, the committee have 
adopted the language of the resolution: "That no action of the Senate 
is necessary and proper in regard to the Smithsonian Institution,^' and 
this is the unanimous opinion of the committee. 
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IN THE SENATE OF THE UNITED STATES. 



February 7, 1855. — Ordered to be printed. 



Mr. Jones, of Iowa, made the following 

REPORT. 

[To accompany bill S. 602.] 

HKt Committee on Pennons, to whom tuas re/erred the petitixm of Michael 

Hennessy, report: 

That petitioner states on oath that he was a private in the third regi- 
ment United States infantry during the Mexican war ; that he was a 
sound and healthy man when he enlisted, but, owing to exposure, be- 
came so diseased and enfeebled that he was discharged for disabilit5r ; 
that he is now totally disabled in consequence of disease incurred in 
the service, and is dependent upon charity for subsistence. 

Two of said Hennessy's comrades in the war make affidavit that he 
was, when he enlisted, a sound and healthy man, and did his duty faith- 
fiilly, until, from exposure, he became disabled, and was discharged as 
unable to perform the duties of a soldier. This affidavit was sub- 
scribed and sworn to before a justice of the peace, whose official char- 
acter is attested by the signature and seal of the clerk of the district 
court of Platte county, Missouri. 

Two physicians make oath that said Hennessy has, since his dis- 
charge from the army, been afflicted with chronic diarrhoea, rheuma- 
tism, and scurvy, and that he is permanently disabled by the effects of 
said diseases, without the prospect of recovery. These gentlemen are 
certified to be reputable in their profession, and the certificate is prop- 
erly authenticated by the seal and the signature of the clerk of the dis* 
trict court aforesaid. 

A petition signed by citizens of Platte county, represents that said 
Hennessy is totally disabled and an object of chanty, but is a sober 
and worthy man, meriting the bounty of government. Among the 
signers of this petition are two members of me legislature of Missouri, 
the mayor of Weston, the clerk of the court of common pleas, the post- 
master, and other gentlemen of great respectability. 

The committee consider the case satisfactorily made out to entitle 
petitioner under the spirit and intent of the pension laws ; they there- 
lore herewith report a bill for his relief. 
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IN THE SENATE OF THE UNITED STATES. 



February 7, 1855. — Ordered to be printed. 



Mr. Jones, of Iowa, made the following 

REPORT. 

[To accompany bill S. 603.] 

The Committee an PensuniSy to whom uxut re/erred the petition of Nancy 
Weatherfordj widow of Colonel William Weaiherfordy for pensionf 
report: 

That the declaration of the widow, and the other proof, shows, that 
when Colonel Weatherford entered into the service, he was a sound, 
able-bodied man, vigorous and healthy ; that while in Mexico, and in 
the line of his duty, he was attackea with disease of the bowels, and 
was sick when he left Mexico and after he returned to his residence in 
Morgan county, Illinois. The affidavit of Henrixson shows, that the 
two physicians that attended him in Illinois are both dead, and that 
they Dolh died since Colonel Weatherford. Two commissioned officers^ 
belonging to the first Illinois regiment, testify to the sickness of Colonel 
Weatherford while in Mexico and after his return home, up to his re- 
moval to Texas in the spring of 1849. Colonel W. A. Richardson, of 
the House of Representatives, states that Colonel Weatherford was 
sick in Mexico with diarrhoea — ^a disease common in Mexico during the 
war. Mr. Lucas, in his letter, states that Colonel Weatherford was 
broken down in health when he returned from Mexico, and that he was 
a healthy, athletic man, when he went into the service. The affidavit 
of Captain McConnell shows, that Colonel Weatherford was sick in 
Mexico and after his return home with disease of the bowels. Lieu- 
tenant Wyatt states the nature and character of the disease with which 
Colonel Weatherford was afflicted up to his removal to Texas ; the 

Eroof shows that Colonel Weatherford died on the 4th July, 1849, in 
Dallas county, Texas. By record evidence it is proven that the peti- 
tioner is his widow, and that their marriage was celebrated on the 4tb 
day of July, 1816, in the State of Tennessee. 

The credibility of Wyatt, McConnell, Henrixson, and Lucas, are 
certified to by Hon. R. Yates, of the House of Representatives. 

The rules of the Pension Office require the certificate of the surgeon 
of the regiment, as the highest order of evidence in establishing the 
nature of the disease. Much effort has been made to learn the resi- 
dence of the surgeon of said regiment without success ; and it is not 
known whether said surgeon is living or dead. The fiict that at the 
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2 NANGT WBATHEUOBD. 

dine of the death of Colonel Weatherford he resided ia a new and 
sparsely inhabited portion of Eastern Texas, and was unattended by 
any physician, will account for the absence of any proof as to the char- 
acter of the disease with which he died ; but it is well known to your 
committee, that when the disease with which he was afflicted became 
chronic, it was never, or rarely ever, cured. Therefore, in view of all 
the evidence, the just, fair, and equitable conclusion is, that Colonel 
Weatherford died of disease contracted in Mexico while in the line of 
his duty ; that the proof shows his disease to have been chronic, and 
the histonr of that disease, after it assumed a chronic form, is, that it 
seldom, if ever, yielded to the most skilful medical treatment. 
A bill for the relief of Mrs. Weatherford is herewith reported. 
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IN THE SENATE OF THE UNITED STATES. 



February 7, 1855. — Submitted and ordered to be printed. 



Mr. Clay made the following 
REPORT. 

The Committee on Pensions^ to whom was referred the 'petition of John 
Thompson^ praying compensation as a seaman in the Uue loar with Great 
Britain^ report: 

That the rolls show that nothing is due him as pay ; the laws do not 
entitle him to bounty land, and there is neither allegation or proof of 
disability on which to base a claim for pension. The petitioner's 
prayer for ** compensation " is, therefore, without any claims upon the 
notice of Congress. The committee offer the following resolution : 

Rtsobedy That the prayer of the petitioner be rejected. 
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m THE SENATE OF THE UNITED STATES. 



FnauABT 7» 1855. — Sabmitied and ordered to be printed. 



Mr. Clat made the following 
REPORT. 

Tie Committee on Pensions^ to tohom teas referred the petition of N. Wett- 
cott and others^ praying that a pension may be allowed to QahrUl Denton^ 
an officer in the voar ^1812, report : 

That the petition does not allege any disability whatever, and the 
rolls do not afford evidence that he was either wounded or sick while 
in service. The claim for pension must, therefore, rest on the mere 
fact of service, which does not entitle to pension under any law, the 

Revisions of which apply to those who served in the war of -1812. 
here is no precedent for allowing pensions, upon the mere fact of ser- 
vice in said war, to be found in the private legislation of Congress. 
The case is without merit, and should be rejected. The comaiittee 
oSer the following resolution : 
Reeolvedt That the prayer of the petitioners be denied. 
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IN THE SENATE OF THE UNITED STATES. 



February 7, 1855. — Submitted and ordered to be printed. 



Mr. Allex made the following 
REPORT. 

The Commiltee on Pensions^ to whom was referred the petition of John J. 
Watmoughi an officer in the war of 1812, praying arrearages and in-- 
crease of pension^ beg leave to report: 

That petitioner was a second lieutenant in the late war with Great 
Britain, and served with distinction in Captain Williams's company of 
United States artillery. He was severely wounded at Fort Erie, in 
1814, while defending that post with great gallantry and effect. He 
made application for a pension in 1829, under the general pension laws» 
and was placed on the roll at $15 per month, the highest rate of pen- 
sion to ofncers of his grade for total disability. 

However ready the committee may be to admit the merit of his ser-^ 
vices, they can find no sufficient reason for a departure from the plain 
provisions of the pension laws, and the practice of the government, in 
this case. He applied under the general pension laws, and as soon as 
he had completed his proofs, was allowed the full and highest benefits 
of those laws. His present petition for arrears of pension from the 
date of his disabihty, and for an increase of the amount he receives per 
month, is similar to numerous applications upon which your committee 
have reported adversely at this and the last session, as not contemplated 
in the design of the pension system, as involving claims upon the trea- 
sury to the amount of millions of dollars, in which theie was no sort 
of justice, and therefore wholly inadmissable. 

The committee recommend the adoption of the following resolution : 

Resoioedy That the prayer of the petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



FtaMrAftT 7, 1855. — SiilniiiUed and ordwed to be printed. 
Mr. Allbn made the following 

REPORT. 

The CommUiee on PendonSf to whom was referred the petition <f Qeorge 
Mtddletout praying remuneration for services in the war 0^1812, report: 

That it is shown by the files of the department that petitioner has 
received all the pay and bounty land to which he was entitled. As 
there is neither allegation or proof of any disability, to entide him to 
pension, the committee must regard the prayer of petitioner as without 
excuse in law or justice. 

They ofier the following resolution : 

Resolved^ That the prayer of the petitioner be denied. 
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IN THE SENATE OF THE UNITED STATER 



FuRVART If 1855.— SabmittMl and ordered to be printed. 

Mr. Allbn made the following 
REPORT. 

Tke CommiUet tm Pennom^ to uhom was rtferred the petition of Eliza CUb- 
hmSi mother of Thomoi E. Gibbom^ who died in the navy of the United 
StaUiffor a pendon or other compemationy report: 

That what the petitioner asks for is opposed to the policy of the whole 
pension system. In not a single instance has the general legislation 
provided for pensioning the parent for the services of the son; and the 
committee find but one case of the kind in the special legislation of 
Congress. At the last session the committee felt themselves compelled 
to report adversely to a similar and equally meritorious petition ; and 
they still regard the precedent of pensioning the father or mother of 
the soldier who may die in the service a most dangerous one to estab- 
lish, and uncalled tor by any legal or equitable principle, as applied to 
thepension system. 

They recommend that the prayer of the petitioner be denied. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbroart 6, 1855.— Ordend to b« printod. 



Mr. TovcBT made the following 
REPORT. 

[To accompany joint ntolution S. 36.] 

The Committee on the Judiciary ^ to which ua$ referred the memorial of 
Thamat W. Potcell and Emery Moore^ praying for relief againU a bail 
hondj report: 

That at the term of the circuit court of the United States for the cir- 
cuit in the district of Ohio, held in July, 1850, Otho Hinton was in- 
dieted for purloining a letter containing a draft and a small sum of 
money from the Umted States mail; that afterwards, in 1851, the said 
Powell and Moore gave bond for his appearance in the sum of ten 
thousand dollars ; that Rebecca Hinton, the wife of the said Otho, 
having a separate estate, of the value of nine thousand dollars, in the 
hands of a trustee, for her separate use for her life, and the remainder 
to her two daughters, was induced to join with her daughters and said 
trustee in conveying it to the bail for their security in order to relieve 
her husband from imprisonment; that her husband soon fled beyond 
the Jurisdiction of the United States, forfeiting his bail bond, and sub- 
jectmg his wife and daughters to the loss of all or nearly all of their 
estate, which was not derived from him, but from her friends, who had 
made that provision for her, and that they had no object in view nor 
any suspicion of any other object, but to enable him to prepare his de- 
fence, and to appear in court for trial. Upon these facts the committee 
report the accompanying resolution, authorizing the discharge of the 
bond, upon the payment of one thousand dollars and the costs of the 
suit now pending upon it. 
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IN THE SENATE OF THE UNITED STATES. 



February 10, 1855. — Ordered to be printed. 



Mr. Shields made the following 

REPORT. 

[To accompany bill S. 625.] 

The CommUtee on Military Affairs, to whom was re/erred the memorial of 
A. S. Robinson, cashier of the Bank of the State of Missouri, beg leave 
to report: 

It appears that during the late war with Mexico, in May and June, 
1846, under a requisition of General Gaines upon the governor of Mis- 
souri, thirteen companies of volunteers assembled at St. Louis, Mo., to 
be mustered into the service of the United States. After the arrival of 
these companies at St. Louis, it was determined to send only six of 
them to Mexico, and to disband the other seven companies ; which being 
done, the Bank of Missouri at St. Louis, at the request of the governor 
of the State, and in good faith, paid the seven disbanded companies 
their transportation to the place of rendezvous and their subsistence 
until discharged ; and the bank's claim for reimbursement having been 
refused by the Treasury Department is now brought before Congress. 

The committee have carefully looked into this claim and the prece- 
dents governing in such cases, and find it has been the settled practice 
of Congress to repay States for advances made under similar circum- 
stances, and they cannot see any good reason for pursuing a different 
course of policy in the present instance. 

These companies were regularly enlisted by the proper recruiting of- 
ficers, and the accident of their not being received into the service 
should not tend to their prejudice or injury. It is admitted that the 
companies were regularly enrolled ; that they assembled at St. Louis, 
Mo.; that they were paid for the period of time between their enlist- 
ment and their discharge, and that they obtained their bounty lands 
for this service under the decision of the Attorney General Crittenden. 
(Vide opinion Attorney General, September 2, 1852.) 

In view of all the circumstances of the case, the committee decide 
that the amount so advanced by the Bank of Missouri, with interest 
thereupon, should be repaid to the bank, particularly as the money was 
advanced at the request of the governor of the State, with the as- 
surance that it should be promptly reimbursed. The committee ac- 
cordingly report a bill. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbhuaht 10, 1855. — Ordered to be printed. 



Mr. Shields submitted the following 
REPORT. 

[To accompany bill S. 636.] 

The Committee on Military Affairs^ to whom was referred the petition of 
Colond Simeon Knighu late of the United States army^ having had the 
same under consideration^ report: 

That the petitioner was appointed district paymaster for the New 
Orleans and Mississippi Territories, in March, I0O8 ; he was appointed 
quartermaster general in 1815; and in 1817 he was appointed bat- 
talion paymaster, and stationed at New Orleans, Louisiana. He claims 
his pay as quartermaster general from the time he was last paid until 
his accounts were finally closed upon the books of the treasury. Also, 
for transportation from New Orleans to Washington and bacK, and his 
per diem while engaged in the settlement of his accounts at the seat of 
government ; beside, a commission for transporting funds from Wash- 
ington to New Orleans, and from New Orleans to the distant military 
C)8t8, to pay over to other paymasters, or to disburse to the troops of 
s own and other regiments, as well as to the militia and volunteers 
who had no paymasters attached to their battalions. 

During his period of service in these capacities he was compelled 
to raise money for the use of the United States army by drafts drawn 
by himself upon the department at Washinfi[ton ; and in negotiating 
these drafts he was required to involve himself and friends, as drawer 
and endorsers, as well as to pay brokera^ therefor. 

The committee do not consider the petitioner entitled to pay as quar- 
termaster general, because he was paid as such up to the time of his 
appointment as battalion paymaster ; and as battalion paymaster he 
was fully paid up to the oth January, 1822, when his commission ex- 
pired, by the operation of the act of May 15, 1820, *Ho limit the term 
of office of certain officers therein named," &c. 

The transportation of funds and paying them over to other pay- 
masters, and the disbursements to troops not attached to his own bat- 
talion, are services incidental to the appointment as district paymaster 
and quartermaster, and such *as have been performed by other officers^ 
when the occasion required it, without extra compensation ; and the 
oommittee do not think the petitioner entitled to extra pay £)r services 
rendered under such circumstances. Q 9 ^^^^ by LjOOgle 



2 SIMEON KNIGHT. 

And the charge for travelling expenses from New Orleans to Wash- 
ington and back, and for per diem while at the seat of government for 
the settlement of his accounts, is equally inadmissible, because he visited 
Washington to urge a settlement of his accounts, for the purpose of de- 
fending himself against a United States suit brought against him for 
balances alleged to be due to government, and was not sent for to settle 
his accounts in the ordinary way of settlement. 

There seems, however, to be more reason in the claim for commis- 
sions upon moneys raised by the petitioner by his own drafts upon the 
department at Washington, viz.: for brokerage, negotiation, and raising 
funds at different times for the use of the army, amounting in the aggre- 
gate to about 8641,314 40. 

The committee, rejecting all the other items in the petitioner's ac- 
count, consider him entitled to a commission of IJ per cent, upon the 
funds raised in this way upon the paymaster's own credit for the use of 
the United States, and accordingly report a bill for the relief of his 
heirs. 
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IN THE SENATE OF THE UNITED STATES. 



Fkbrvart 10, 1855.— Ordered to be printed. 



Mr. Mallort made the following 
REPORT. 

[To accompany bill S. 627.] 

The CommUtee an Naval Affairs^ to whom teas referred the petition of Fre-^ 
iericJc Chatardj praying to be allowed certain sum$ of money disallowed 
at the treasury^ in the adjustment of his accounts^ have had the same 
under considerationj and thereupon report: 

The petitioner, a lieutenant in the United States navy, under the 
order of the Secretary of the Navy took command of the storeship 
Fredonia in 1852, and carried out stores and troops to California. 

In addition to the duties of commander of the ship, he was ordered 
lo perform those of purser, though he expressly requested to be relieved 
from them, because of his want of familiarity with them and with 
accounts generally. In the performance of these duties, his attention 
being necessarily occupied with those of his command, he was con- 
strained to depend almost entirely upon a clerk allowed him by the 
department, and hence several items of expenditure have been sus- 
pended, in the adjustment of his accounts at the department — items 
which the petitioner advanced in good faith, and to forward the public 
interests, as he supposed. He received no additional pay or compen- 
sation whatever for performing the duties, but was held responsible, 
against his own consent, for their due performance; while, from his 
own ignorance, he was in the hands of his clerk. 

The items disallowed amount to 3583 54, and, under the circum- 
stances of the case, your committee, satisfied that Mr. Chatard acted 
fidthfully and with his best abilities for the public interests, should have 
these credits allowed in the adjustment of his accounts, and they 
report a bill accordingly. 
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Mr. JoNBS, of Tennessee, made the following 

REPORT. 

[To accompany bill S. 639.] 

Tke Committee on MUitary Affairs^ to which was referred the memorial of 
the surviving members qfthe Edislo Island Company of the State of South 
Carolina^ and the legal representatives of those wlio are deceased, praying 
Congress to compensate it for its military services in the war ^1812, and 
to reimburse it for money expended m erecting tux) fortifications during the 
said war J hace^ according to order^ had the same under consideration^ 
and submit the following report: 

It appears that the said Edisto island company was attached to the 
^h regiment of South Carolina militia, under the command of Col. 
William Youngblood ; that the said company was composed of some 
of the wealthiest and most respectable citizens of that portion of South 
Carolina known as Edisto island ; that long previous to said war 
the said company had attained a high degree otmilitary organization, 
as is shown by some of its old records exhibiting its patrol and court 
martial system, &c., all tending to make said company, in point of dis- 
cipline, of the most regular character ; that upon the breaking out of 
said war, the said company was active in its efibrts to defend Edisto 
island against the aggressions of the enemy ; that the said company 
was commanded by Captain William C. Meggett, ai^was composed, 
in addition to its captain, of one lieutenant, one sergeam quartermaster, 
one ordnance sergeant, four sergeants, four corporals, one clerk, sixty 
privates, one surgeon, two musicians, and one pioneer and guide, all 
of whom, with the exception of Fourth Sergeant Whitemarsh B. Sea- 
brook, late governor and commander-in-chief of the State of South 
Carolina, (who was not mustered into service until the month of 
December, 1812,) were mustered into the service of the United States 
during the month of July, 1812, and served until the end of the war 
in 1815. 

It also appears that, during the said time, the said company were 
engaged several times with the enemy cruising off Edisto island — at 
one time, in concert with Captain Kearny, commanding a United States 
flotilla against the British frigate Hebrus, Captain Palmer, and in other 
engagements ; Commodore Dent bearing testimony to the services oi 
die militia on Edisto island in his engagement with the British, as will 
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be seen by his report to the Secretary of the Navy, bearing date January 
31, 1815. 

In addition to this, it is shown that the said company, with material 
and labor as well as means furnished by its own members, without 
aid from either the State or general government, erected two fortifica- 
tions, one at Big bay, at the mouth of South Edisto inlet, and the other 
at the Point of Pines, North Edisto inlet ; both of which fortifications 
were armed, equipped, and garrisoned by said company, and were 
highly necessary to protect those points against the aggressions of the 
enemy, as well as useful in the engagements before alluded to. 

During the whole of the term of service of this companyitis shewn that 
its members did not receive one cent for their military services, rations, 
clothing, fuel, teams, or anamunition, which they furnished at their own 
expense, or for the two fortifications which they erected as before stated. 
Being then men of wealth, they laid no claim for compensation for their 
services. Animated by the most patriotic impulses, they preferred 
rather to defray their expenses out of their own means to defend their 
country against the hostilities of the enemy, than become claimants or 
bounty cravers firom their government. 

Since that time changes have taken place ; some of the survivors, 
and the representatives of others who have died, no longer exist in that 
opulence which they at one time enjoyed, and the reimbursement of 
the money which they then expended in their country's service would 
smooth the path of those who are living to the grave, and would com- 
fort the representatives of others who perhaps are poor or needy. 

That the government of the United States is bound, looking at the 
question legally, without reference to the fact of its not being obligated 
to pay its debts only at its own option, to compensate this company 
for its services is conclusive ; but in a higher point of view as a matter 
of equity, as a return of gratitude for patriotic services which were 
rendered without motive of compensation, but were incited by the 
most noble inspirations that exist in the human breast, the government 
is bound to compensate this company, and to reimburse it the money 
it expended in its service. 

The committee discover abundant precedents in acts of Congress 
granting relief Jn similar cases to the one presented in the present 
instance. * 

It appears that during the last Congress a large number of papers 
appertaming to this case were, by some means, lost fi-om the com- 
mittee room, which loss, together with the complicated matter of ac- 
counts, necessary to be calculated in order to amve at the aggregate of 
what this company is entitled to, as well as the opinion of the com- 
mittee that the interests of the government are better promoted by 
leaving the examination of the amount of such claims, as well the 
auditing of them to the proper officers of the government, than it could 
be by having it done by a committee of Congiess, content themselves 
with reporting a bill authorizing the Secretary of War to audit and 
settle the claim upon the principles of equity and justice. 
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Mr. Evans made the following 

REPORT. 

The Committee on Revolutionary Claimsy to whom wa^ referred the memorial 
of the heirs of William Beatly, praying remuneration for the services of 
the said Beatty during the revolutionary war^ report: 

That the memorialists are the brothers of Captain William Beatty, 
of the Maryland line, who was killed at the battle of Hobkerk's hiU, 
near Camden, in April, 1781. There can be no doubt that Captain 
Beatty was a brave and gallant officer, and merited all the encomiums 
which the memorialists have bestowed upon him. To fight for a man's 
country is a duty, to be killed in battle is one of ^the casualties of war. 
It is the duty of his country to perform faithfully its contracts with 
those who served, in some cases to provide for the widow and children 
of those who have fallen in her defence. If a government were to un- 
dertake to make pecuniary gifts to the collateral kindred of all who 
have died in her service, it would soon have an empty treasury. All 
that this government ever promised her officers was a bounty in land, 
half-pay^to the widows and children of those who died in the service, 
and half-pay to those who served to the end of the war. 

It is manifest the memorialists have no claim on the government for 
any of these except the land, which, as it is not asked for, it is pre- 
sumed they received as others did from the State of Maryland. This 
case has been several times before Congress, and has always been re- 
ported against. The last adverse report was agreed to February 25, 
1852. The committee recommend that the prayer of the memorialists 
be rejected. 
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Mr. Etavs made the foltowing 

REPORT. 

The Cominittee on Revolutionary Claimn^ to whom was referred the petition 
of Johannes SchuUz or Sckidtys^ praying compensation for the services of 
their ancestor during the war of the revdvtiony report : 

The petitioners are the daughters of the said Schultz, who died in 
the year 1813. They allege Uiat their father served in the militia of 
the State of New York from its commencement until 1782, when he 
was laken prisoner by a company of lories — British and Indians — and 
carried into captivity. That lie was detained a prisoner and did not 
return home unlil December, 1783. They pray that Congress will 
make some suitable compensation for the services and sufferings of 
their father. There are attached to the petition the affidavits of several 
old persons, who testify that the said Schultz was a valiant soldier, 
and was in several engagements on the frontier, and that he was taken 
prisoner, as they have neard and believed, and remained a long time in 
captivity. There is also an abstract by the comptroller of New York, 
from the registry of certificates issued in pursuance of a law passed 
April 27, 1784, enritled «« An act for the settlement of the pay of the 
levies and militia for their services in the late war,^ from wnich it ap- 
pears that the said Schultz, at six different times between December 
ol, 1779, and November 5, 1781, was allowed for military services 
under different captains small sums of money, amounting in all to 
X15 9s. 5d. There is also the certificate of the comptroller dated 
March 18, 1854, as follows : «* I certify that it appears from the mili- 
tary register of the New York continental line of the revolutionary 
army remaining in this office, that John Schultz enlisted on the 23d 
day of October, to serve during the war, and was in Captain Gregg's 
company, and that he mustered to the end of the war." The year of 
enlistment is set forth, but even if it were the person mentioned, could 
not be the father of the petitioners, because the fact stated in the cer-* 
tificate that he enlisted to serve and did serve to the end of the war, is 
entirely at variance with all the other evidence in the case. 

It is very evident that John Schultz or Schultvs was not in the con- 
tinental service ; all the evidence proves that he was a militia man, 
called out for short periods in times of alarm. For this service he was 
paid by the State ot New York, and the amount was no doubt fimd^ 
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and paid by the United States under the act of 1790. His captivity 
VFBS an incident to his vocation as a soldier. It was a misfortune 
which he suffered in common with others for the public welfare. He 
may have been, and probably was, a brave and gallant soldier ; but 
the committee are unable to ascertain the value of those services m 
money. 

The government has not, by any public act, undertaken to compen- 
sate the sufferings of the soldier. From the entire in&possib!lity of pro- 
viding for all, results the necessity of omitting to provide for any, ex- 
cept in very extraordinary cases. The committee ask to be discharged 
from the further consideration of the petition. 
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Mr. Evans made the following 

REPORT. 

The Committee an Revolutionary Claims^ to uhom uhu referred the petition 
of the heirs of Alexander Harper, report : 

That the petition alleges that the said Harper, at the commencement 
of the revolution, resided on the frontier of New York ; that in 1778, 
his property, to the value of $1,000, was destroyed by the tones and 
Indians, and that he and his family escaped from death or captivity by 
flight; that a company of rangers was formed for the protection of the 
frontiers, of which he was captain; that in that capacity he was with Gen. 
Sullivan in what the petitioners style the western expedition. He was af- 
terwards taken prisoner by Brandt, an Indian chief, and carried into Can- 
ada, where he was detained a prisoner until 1782, when he returned home 
and found his property in a ruinous state. These facts the petitioners 
(who are his daughters) say they received from him. There are ac- 
companying the petition some affidavits which support the allegation of 
his losses and captivity. There is also an ancient paper purporting to 
be a petition to the Congress of the Dnited States, m which is set forth 
that he had the command of a number of militia of the State of New 
York, with which he accompanied General Sullivan in the western ex- 
Ijedition, and that he was afterwards taken prisoner and held in cap- 
tivity three years. There is also a certified copy of an account in the 
following words : 

Statb of Nbw York, 

To Alexander Harper, Dr. 
For pay as captain in the service of the United States, from the 7th 
of April, 1780, to 28th November, 1782, being the lime he was in cap- 
tivity, as per Col. Peter Zeely's certificate, teing 31 months and l9 
days, at $40 per month — j£506 2s. 8d. 
Audited 7th April, 1790. 

The paper above referred to as a petition to Congress bears date 
February 23, 1790, but it does not appear that it was ever pre-' 
sented, and no demand has ever been maae until this petition in De- 
cember, 1853. 

From tb^e facts it does not appear that the petitioners have made 
oat a case which entitles them to any relief. Digitized by CjOOQIc 
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That the petitioners' father was a captain of a company of militia on 
the frontier is very probable; that he may have done duty under Gen. 
Sullivan is very likely ; that his property was wantonly destroyed by the 
enemy may be true, and also that he was a prisoner and treated wilh great 
barbarity as is alleged. But all these he suffered in common with 
thousands of others whom the government has never compensated. 
There is no evidence that he belonged to any troops in the service and 
pay of the continental Congress. His commission, if he held one, was 
from New York as a militia captain. The service was in the com- 
mon cause, but the ffovernment of the United States was bound to pay 
only such troops as belonged to the continental army. His demand 
was properly against New York; and from the fact that the account 
was audited by the officers of that State, it is likely it was paid and 
funded as a part of the debt of that State under the act of Congress of 
the 4th of August, 1790. 

The committee therefore recommend that the prayer of the peti- 
tioners be rejected.^ 
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Mr. Evans made the following 

REPORT. 

T%e Commmktee an Revolutionary Claims^ to whom was referred the memorial 
of the administrator of Curtis Grubby surviving 'partner of Curtis Sf Peter 
Grubbj praying payment of a final settlement certificate, report : 

That the said Curtis & Peter Grubb, during the war of the revolu- 
tion, entered into a contract with the government to furnish, and did 
fiimish, cannon and balls for the use of the army. These were settled 
for, and a certificate (No. 265) was issued to them, dated January 6, 
1784, for ^,180 56, as set forth in the certificate of the register an- 
nexed to this report, and which appears on the books of the Register of 
the Treasury, is still outstanding and unpaid. There is no evidence 
of the existence of the certificate except that, and no proof whatever 
of its loss except the affidavit of the administrator (Zc bonis non of Robert 
Coleman, who says he was in possession of the books and papers of 
Curtis & Peter Grubb ; that he h^ made careful examination of the 
said books and papers, and could not find the said certificate among 
them, or any credit on the said books for the same or any part thereof, 
and that he verily believes said certificate is lost and cannot be found. 
It is to be observed that this is no evidence of loss. Jt only proves 
that it is not now among the papers. The omission to demand pay- 
ment for nearly seventy years affords a strong presumption that the 
debt has in some way long since been paid. In relation to private, 
debts, the period of legal presumption of payment has run out three 
times and more. It may not be becoming in government to interpose 
a statute of limitations on presumption of payment from length of time 
against a just debt, yet it is due to justice that these antiquated de- 
mands shall be resisted until reasonable proof is furnished that the 
debt has not been paid. The inquiry may be well made, why has 
demand of payment been so long delayed ? When did the original 
payees die, and why did not they or the executor of the survivors apply 
m their lifetime ? It does not often happen that public creditors omit 
to demand their dues, and especially of so large an amount as this. 
Judging from the immense number of rejected claims to be found in 
the book of " private claims," one would conclude that those who have 
any pretence of claim on the justice or generosity of the government 

are not apt to omit their demands. Digitized by CjOOglC 
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It is well known that under the act of 1790 for funding the domestic 
debt incurred durine the revolution, that loan offices were established 
in all the States, and that the owner of these final settlement certificates 
had only to present them to receive stock in payment There is as 
great, if not greater, probability that this debt was paid in that way 
than that the certificate was lost and remains unpaid to this day. 

The committee are reminded; by a recent occurrence, that it does 
not follow of course that a debt is unpaid because it stands on the books 
of the treasury apparently unpaid. With further proof and some more 
satisfactory evidence of loss, and some satisfactory reason why those 
who were entitled, and must have known of the loss, did not at the 
time apply. The committee cannot recommend the paynaent, and 
therefore ask to be discharged from the further coftsioeration of the 
petition. ^ 
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Mr. Evans made the following 

REPORT. 

The Committee on Revolutionary Claims^ to whom %oas referred the petition 
of William A. Cameron^ report : 

That this demand on the government was first made to the 27th 
Congress by George Townley, on the 7th of March, 1842, and an ad- 
verse report was made, and the petition was rejected by the Senate. 
The committee annex the report then made, which contains a fall state- 
ment of the claim, and very satisfactory reasons for not allowing it. 
Since then one William A. Cameron, a citizen of Washington city, has 
become, as he says, the owner of the claim, and entitled to receive 
what may be awarded. His prayer is, that an act may be passed au- 
thorizing the accounting officers of the treasury to investigate the claim, 
to take testimony in regard to its correctness, and to pay whatever 
balance may be found due, or to report the testimony, with their opin- 
ion of the justness of the claim, for the future action of Congress. 

The committee are satisfied that no good could come from such a 
course. Congress are as competent to decide on the merits of the case 
as the oflScers of the treasury. They find no merit in the application, 
and no reason to doubt the correctness of the decision heretofore made. 
They therefore recommend that the prayer of the petitioner be rejected. 

Report of Mr. Phelps, March 7, 1842. 

That said Townley states in his petition that during a great part of 
the revolutionary war he was employed in purchasing cattle for the 
use of the army of the United States ; that he was associated in such 
purchases a great part of the time with one John Denman, now de- 
ceased ; that on the 27lh day of March, A. D. 1780, the petitioner and 
Denman stated their amounts of the purchase of cattle before Azariah 
Dunham, then purchasing commissary on the part of the United States, 
and received from him, as the authorized agent of government, a certifi- 
cate that the United States were indebted to him and the said John Den- 
man in the sum of twenty-four thousand two hundred and sixty-two 
pounds nineteen shillings and seven pence, and which certificate is in the 
following words: o.„ze..,(^OOgle 
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MoRRisTOWN, March 27, 1780. 

I certify that the United States are indebted to John Denman and 
George Townley, for cattle purchased for use of army, twenty-four 
thousand two hundred and sixty-two pounds seventeen shillings and 
sixpence. 

In behalf of Azariah Dunham, 

A. FORMAN. 

He further states that the said sum was due to him and the said 
Denman, and that no part of it has ever been received by him, nor, to 
bis knowledge and belief, by said Denman ; that shortly after the cer- 
tificate was given he called upon said Denman, who received the said 
certificate when it was given, and that said Denman informed him that 
it was lost ; that he also called upon Dunham, the contractor, w^ho in- 
formed him nothing could be done without the certificate; that he never 
saw nor heard of the certificate afterward until October, 1828, when a 
person called upon him and informed him it had been found. 

He prays an allowance for the amount. 

The original certificate described above is produced, and there is 
proof to satisfy the committee that it is in the handwriting of Aaron 
Forman, who appears to have been the principal clerk of Azariah Dun- 
ham at the date. 

So far there is evidence that a claim against the United States once 
existed. But the committee are of opinion that there is at this day a 
satisfactory presumption that the claim, if it ever existed, has been 
paid. The vouchers and papers connected with the accounts of Aza- 
riah Dunham have been long since destroyed, so that it is now impos- 
sible to determine, from any documentary evidence, whether this cer- 
tificate was settled for or not. But if this claim was not in some way 
satisfied at an early day, why has it slept for forty or fifty years with- 
out even an effort to obtain it? 

It is stated in the memorial that Denman, who received ihe certifi- 
cate when it was given, told the memorialist that it was lost. The 
proof, however, is satisfactory that this statement was untrue. It ap- 
pears that the certificate has been, from the day on which it was given, 
m the possession and under the control of Denman until his death ; and, 
although this may explain the reason why Townley did not personally 
procure the claim to be satisfied, yet, as Denman was equally interested 
with Townley in the matter, the delay furnishes as strong a presumption 
against the claim as if the paper had been in possession of Townley 
himself. 

It is well known that Congress made strenuous efforts at a very 
early day to procure an adjustment of all these claims, and that this 
claim might have been funded under the acts of Congress on that sub- 
ject at a very early period. It may have been done, for aught that we 
can now ascertain, and, if it has not, no imaginable reason can be as- 
signed why it was not, if anything were due on it. Congress, in order 
to compel a presentment of these claims, enacted a statute of limita- 
tions, which has now been in force for more than fifty years, and this 
identical claim has been barred for nearly that period. The committee 
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find no sufficieDt reason for exempting this case from the operation of 
the statute. 

There is, indeed, proof, such as it is, that the paper was once lost. 
A witness testifies that, in 1794, in crossing a field, he picked up a 
bundle containing this certificate ; that it appeared to have been recently 
dropped. Such, indeed, must have been the case, or the paper would 
have been destroyed. He further states that it was restored to Den- 
man before he was aware of his loss. Admitting this to be true, the 
question recurs, why was it not presented for adjustment before 1794, 
and why has it not been presented since till 1828? No answer is given 
to this question, and the committee cannot resist the presumption that, 
if a claim ever existed, it has been long since satisfiea. 

With this view of the case, the committee recommend the adoption 
of the following resolution: 

Rtnltedj That the prayer of the petitioner be rejected. 
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Mr. Fessenden made the following '^^^^^a 

REPORT. \^^ 

The CommUlee an Patents and the Patent Office have /tad under consider- 
ation the memorial of James H> Stimvson, son and executor of the late 
James Stimpson^ and submit the following report : 

On the 23(1 day of August, A. D. 1831, James Stimpson, late of the 
city of Baltimore, obtained two patents, viz. : one for a new and useful 
improvement in the mode of forming and using cast or wrought iron 
plates or rails for railroad tracks in cities and elsewhere, and one for a 
new and useful improved mode of turning short curves upon railroads. 
At the expiration of these letters patent, they were extended, on his 
petition, for seven years ; and the term of said extension expired on the 
23d day of August, A. D., 1852 ; before which day said James Stimp- 
son died. 

The petitioner, James H. Stimpson, son and executor of said James 
Stimpson, applied to the thirty-second Congress, at a late day, for a 
further extension of these letters patent for a term of fourteen years 
from their expiration. Having received no definite action by that Con- 
gress, the memorial was referred to your committee, and has received 
their attentive consideration. 

Mr. Stimpson, the patentee, has received the benefit in full of all the 
protection afforded by the patent laws for all the time provided thereby. 
But his executor alleges that he never received an adequate remuner- 
ation for the improvements specified. With regard to the improve- 
ment first named, the value and importance of which is asserted in 
several affidavits produced to the commissioners of extension, it is 
alleged that the patentee never received any benefit from it whatever, 
for the reason that, up to 1852, the plates had been only laid down ex- 
perimentally, and were then just beginning to be used. At that time 
the patentee had been in the uninterrupted enjoyment of his improve- 
ment for more than twenty years ; and if, for that long period, he could 
not succeed in convincing the public of its utility, there would seem to 
be little reason for again extending the period of his exclusive right. 

From the "new and useful mode of turning short curves upon rail- 
roads," it is stated by the memorialist that the petitioner received, in 
all, the sum of $38,504 65. It is alleged that during the period which 
elapsed prior to his death Mr. Stimpson was necessarily absent from 
home for a large portion of his time, and incurred much expen»^^gij^ 
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deavoring to protect his rights against infringers, by legal process and 
otherwise. The amount of loss, in time and expense, thus incurred 
the memorialist estimates at 831,308 98; deducting which, there would 
be left the sum of $7,195 67 as actual compensation lor his improve- 
ment This would seem to be an inadequate compensation. But your 
committee are of opinion that the term of twenty-one years is, for a 
general rule, quite long enough to bestow exclusive privileges for the 
protection of inventors. Cases may arise, and doubtless have arisen, 
where, from circumstances of peculiar merit, accompanied with pecu- 
liar hardships, it may be found expedient to extend this term ; but such 
instances are rare. This case your committee do not consider one of 
those instances. The original patentee is now dead. And he cannot, 
in reference to the improvement in question, be looked upon as a public 
benefactor to that degree which would justify Congress in departing 
from a well considered system for the benefit of his family. They are 
of opinion, therefore, that the petition of the memorialist ought not to be 
granted. 
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Mr. Slidell made the following 

REPORT. 

The Committee on Roads and Canals, to whom was referred the petition of 
Mary W. Perrine, widow of William E. Perrine^for herself and child- 
reuy praying the payment of whatever amount shall appear^ upon investi- 
gation^ to be due said Perrine as one of the contractors on the Louis* 
ville and Portland canal, have had the same under connderation, and 
submit the following report : 

William K. Perrine, it appears from the petition, was a member of 
the firm of Collins, Allen, Perrine & Co., who entered into a contract 
with the president, directors and company of the Louisville and Port- 
land canal company, chartered by the legislature of the State of Ken- 
tucy, on the 12th day of January, 1825, for the purpose of construct- 
ing a canal for the use of steamboats and other craft around the falls 
of the Ohio river, at Louisville, in the State of Kentucky, which origi- 
nal contract bears date December 27th, 1825. Several subsequent 
agreements were entered into between the contractors and the com- 
pany, and, finally, about the 30th of June, 1828, said contractors 
executed to said canal company a power of attorney, authorizing the 
company to complete said work as tne agent of said contractors, under 
which authority the work was completed in or about 1830. 

The claim is for articles of personal property, conveyed to the com- 
pany by the contractors, such as was necessary for use in the construc- 
tion of the canal, to the value of thirty-nine thousand nine hundred 
and thirty-one dollars and fifty-nine cents, as then estimated ; also, 
complaining of the hostility and unfairness of the engineer of the com- 
pany in making estimates of the work done by said contractors ; and, 
also, the said canal company refusing to allow and compensate said 
contractors many items contained in the estimates of said engineer, 
amounting, including the property above mentioned, to the sum of one 
hundred and five thousand six hundred and forty -lour dollars and fifty 
cents. 

The petition further sets ibrth that, in the year 1830, the contractors 
and canal company attempted to settle the matters in dispute between 
them amicably, and, with that view, by consent and agreement of said 
parties, the depositions of witnesses were taken under oath, relative to 
the matters above stated ; but no settlement took place, as the result 
oftbismvestigation. Digitized by (^OOgle 
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Independent of the fact of the utter impossibility of arriviDg at a 
correct conclusion as to the justice of the claim, from the evidence ad- 
duced, the committee are of the opinion that redress should have been 
.-sought from the Louisville and Portland canal company, on the failure 
to come to a settlement in 1830, as that company is understood to 
have been perfectly solvent, and fully able to pay any claim of this 
kind that could be sustained against it. 

The committee, therefore, report back the petition, with a recom- 
mendation that the prayer be not granted, and ask to be discharged from 
ithe further consideration thereof. 
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IN THE SENATE OF TiDE UNITED STATES. 



Fbbevaet 13, 1855.--Order6d to be printed. 



Mr. Evans made the following 

REPORT. 

[To accompany bill 8. 633.] 

The CammiUee on Revoltuianary Claims^ to whom wa$ referred the petition of 
(he admnittreUor. of Gerard Wood^ a surgeon* s mate during the revolu- 
tionary ioar^ report : 

That it is satisfactorily proved that Gerard Wood served as a sur- 
geon's mate, and received his pay up to April 3, 1783, when the war 
was practically ended. There is no documentary evidence of service 
after this time ; but as the army was partially disbanded after the pre- 
liminaries of peace were signed, it is reasonable to conclude he became 
a supernumerary after that, if he did not remain in the army until the 
final close in November, 1783. The strict construction given to the 
resolution of January 17, 1781, precluded officers of this description 
fix)ni half-pay and commutation for a long time. Both branches of 
Congress nave at various times given a more liberal construction to 
this resolution, and in one instance, at least, passed an act allowing 
commutation. (See the act for the relief of John Knight, approved 
June 15, 1832. See also the report of the Committee on Revolution- 
ary Claims of the House of Representatives on the act from the Senate 
for tne relief of the legal representatives of Samuel Y. Keene, Revolu- 
tionary Claims, page 462.) The committee are of opinion the peti- 
tioners are entitled to relief, and report a bill. 
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IN THE SENATE OF THE UNITED STATES. 



February 13, 1855. — Concurred in and ordered to be printed. 



Mr. Mallory made the following 

REPORT. 

The Committee on Naval Affairs^ to whom vxls referred the petition of Sur- 
geon J. Winthrop Taylor^ of the United States navy^ having had the 
same under consideraXion^ report : 

The petitioner, under orders of the Navy Department, dated May 25, 
1850, reported for duty on board the sloop-ot-war Dale on the 4th of 
June following, and proceeded in that ship to the coast of Africa, and 
performed dut}' as acting surgeon. He was an assistant surgeon, and was 
commissioned as surp:eon May 1, 1852, and he claims the difference of 
pay between the grade of assistant surgeon and that of surgeon during 
the period he was so acting. 

It is important to the public interests that the pay, salaries, and 
emoluments of all public servants should be definitely determined, and 
that attempts to obtain extra allowances should be carefully scrutinized. 
Congress has at various times endeavored by legislation to guard the 
treasury against such attempts. The army appropriation act of August 
23, 1842, directs that: 

'< No officer of any branch of the public service shall receive any additional pay, extra 
allowance, or compensation, in any form whatever, for the disbursement of public money, or 
any other service or duty whatsoever, unless the same shall be authorized by law, and the 
appropriation therefor explicitly set forth that it is for such additional pay, extra allowance, 
or compensation. " 

The twelfth section of the act of August 26, 1842, is in these words: 

'* No allowance or compensation shall be made to any clerk or other officer by reason of 
the dischai;^ of duties which belong to any other clerk or officer in the same or any other 
department, and no allowance shalll>e made for any extra services whatever which any clerk 
or other officer may be required to perform." 

The third section of the act of March 3, 1839, is in these words : 

''No officer in any branch of the public service, or any other person whose salaries, or 
whose pay or emoluments is or are fixed by law and regulations, shall receive any extra al- 
lowance or compensation in any form whatever, for the disbursement of public money, or 
the performance of any service, unless the said extra allowance or compensation be authorized 
by law.— (U. S. 8Ut. at Large, vol. v, p. 349.) 

Cases may arise in which the officer, called upon to perform extra 
and arduous duties of a higher grade, in addition to those of his own, 
may entitle himself equitably to extra pay ; but your committee do not 
regard the case of the petitioner as of such a character, and they think 
that his prayer should not be granted. Digitized by vjOOglC 
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IN THE SENATE OF THE UNITED STATES. 



Fbbruirt 13, 1855. — Ordered to be printed. 



Mr. SuMNBR made the following 

REPORT. 

[To accompany bill S. 642.] 

The Committee on Pensions, to whom, was referred a resolution of the Senate 
instructing them to inquire into the expediency of continuing the 'pension 
heretofore granted to Mrs. Leuright Brouming, widow of Lieutenant 
Robert L. Browning, late of the 7iavy, report : 

That in August, 1850, Congress passed an act for the relief of Mrs. 
Browning, granting her five years' half pay of her deceased husband, 
upon the following statement of facts, as found in the report accom- 
panying the bill: '*<5 

"Robert L. Browning entered the naval service of the United Stales 
as midshipman, on the fourth day of March, one thousand eight hun- 
dred and twent5''-three ; and on the twenty-first of June, one thousand 
eight hundred and thirty-two, was promoted to the rank of lieutenant. 
His sea service, while in the navy, amounted to twelve years. His 
last service afloat was performed in the home squadron, during the late 
war with Mexico, under an order dated the fifth of October, one thou- 
sand eight hundred and forty-seven. He was attached to the squadron 
in the Gulf of Mexico from that date to the sixteenth of August, one 
thousand eight hundred and forty-eight, when he was detached from 
the command of the schooner Petrel. 

" On the thirtieth of January last, he was directed (he then being in 
California, by permission of the Navy Department) to report to the 
commander of the Pacific squadron for duly ; but, before the order 
reached him, he was, while engaged with other oflScers of the navy in 
search of the mouth of Trinidad river, with a view to its exploration, 
drowned, as appears from a postcript of a letter from Commodore 
Jones, dated the sixteenth day of April, one thousand eight hundred 
and fifty. This accident occurred by the upsetting of a boat, in which 
Lieutenant Browning and others were embarked, on the twenty-seventh 
of March, one thousand eight hundred and fifty, in latitude 41° 35' 
north." 

In concluding their report, the committee at that time expressed the 
following opinion : 

" Your committee believe that, although the widow of I^ieutenant> 
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Browning is not, according to the rigid construction which has been 
given to the law, strictly entitled .to a pension, her late husband nol 
having died "in consequence of disense contracted, or casualties, or in- 
juries received while in the line of his duly," yet her case comes fairly 
within the spirit and intent of the law ; and, as Congress has heretofore 
granted relief in similar cases, they report a bill for her relief." 

The pension which Mrs. Browning now receives by virtue of the 
act passed in 3850, will cease on the 21st of August next, (1855,) and 
her present application is for a continuance for life thereof. 

Had it appeared beyond doubt that Lieutenant Browning died "by 
casualty occurring while in the line of his duty," the general laws 
would have provided a pension for his widow, of half his pay per 
month, from tne date of his death, so long as she remained a widow. 
Her application being refused at the Pension Office because this did 
not clearly appear. Congress, upon her appeal to that body, seems to 
have regarded the case as " fairly within the spirit and intent of the 
law," and thereupon passed the act above mentioned. If the case was 
" fairly within the spirit and intent of the laws," as declared in the former 
report, your committee do not readily perceive upon what principle she 
was refused the benefits of the provisions of the laws and granted only 
a partial relief. They can account for this only upon the supposition 
that, notwithstanding the language of the report, the same doubts as to 
the character of the service in which Lieutenant Browning lost his life 
existed in the minds of the committee then as now ; doubts which 
your committee have made every efFurt to solve without success. 
In this view of the facts, while they do not undertake to apply in 
her case the principles of the general laws, and continue her pension 
for life, they do not feel justified in rejecting the application alto- 
gether. They, therefore, taking into consideration all the circum- 
stances, and also of the long and meritorious services of Lieutenant 
Browning, report a bill to continue the pension of his widow, under the 
act of 1850, for five years from the 21st of August next, (1855.) 
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Mr. Rusk made the following 
REPORT. 

^To accompany bill S. 643.] 

The Committee on the Post Office and Pott RoadSf to whom uxu referred 
the memorial of Richard S> Cooce^ praying compensation for legal ter- 
vices €u cmmsd for the Post Office Department^ have had the same under 
consideration^ and respect/idly report : 

That the memorialist was employed by Hon. C. A. Wicklifle, then 
Postmaster General, in a suit in which the department was deeply in- 
terested as involving the amiual payment of a large sum of money ; 
that the memorialist argued the case in the Supreme Court, for which 
he received a fee of two hundred dollars. 

The Supreme Court having ordered a rehearing, Mr. Coxe again 
argued the cause with success, and asks an additional allowance for 
these services. 

The memorialist produces, in support of his claim, a letter from Mr. 
Wickliffe, stating that he had employed him as counsel on the part of 
the government, and that he had never considered the payment made 
by him of A200 as in full remuneration for services rendered and to be 
rendered ; also a letter from the Hon. J. Y. Mason, late Attorney 
General of the United States, stating his concurrence with the Hon. 
John Nelson, late Attorney General of the United States, in the opinion 
that, under the circumstances, the fee charged by the memorialist 
($500 additional) *' was not unreasonable, when measured by the 
standard of professional charge and compensation in that court,'* as, 
^' although the parties before the court were the Pennsylvania commis- 
sioner and contractors with the department, the government bad a very 
deep interest in the question, and was much more largely the gainer 
by the favorable decision than the parties on the record." 

Your committee are of opinion that the memorialist should be en- 
titled to the additional compensation of four hundred dollars, and re- 
port a bill accordingly. 
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IN THE SENATE OF THE UNITED STATES. 



Feb Ru ART 13, 1855. — Ordered to be printed. 



Mr. Mallory made the following 

REPORT. 

[To accompany bill S. 644.] 

The Committee oil Naval Affairs^ to whom was re/erred the petition of James 
Mc Mcintosh, United States navy, praying compensation for losses snS" 
tained by him by the wreck of the United Stales schooner ^^ Fire Brand,^^ 
in 1819, have had the same under consideration, and beg leave to report : 

That from the reports of Commodore Daniel T. Patterson, it appears 
that the petitioner was a lieutenant in the United States navy, the 
executive oflScer of the schooner "Fire Brand," cruising in the Gulf of 
Mexico, and wrecked on the 28th July, 1819, in the bay of St. Louis, 
near Cat island, in one of the severest hurricanes ever experienced at 
sea. The petitioner, then recently promoted to a lieutenancy, had on 
board of said vessel a new and costly wardrobe. He also had on 
board of said vessel (in consequence of doing duty as master for eighteen 
months previous to his promotion,) many valuable charts, instruments, 
and a chronometer, purchased with his own private means ; at that 
time neither chronometer nor sextant being allowed to vessels of that 
class. The vessel was totally lost, with all her oflScers and crew, 
except the petitioner, one midshipman, and five men. The petitioner 
is now the sole survivor of the party. 

By this calamity the petitioner was stripped of everything he had 
in the world, and left only with the clothes in which he escaped. 
The petitioner was on* boat duty at the time, and exposed his life in 
the hurricane in his endeavors to reach the vessel ; and the records of 
the Navy Department show him to be a highly meritorious and dis- 
tinguished officer. 

The long period which has elapsed since the loss of the "Fire 
Brand," during which the petitioner has made no claim, should not 
be held to impair or affect the petitioner's right to relief; for it is 
probable that he never would have sought relief were it not that age 
and the increasing responsibilities of a large family constrain him to do 
so at this time. 

The government has in several analogous cases granted relief. 

The first act to which your committee would refer, is an act entitled 
"An act for the relief of sundry persons in the service of the United 
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States, in consequence of the destruction of their tools by fire at the 
navy yard," approved March 3, 1815. — Little & Brown's edition of 
United States Statutes at Large, vol. — , page — . 

By that act the sum of $5,000 was appropriated to pay " all claims 
for losses that have been sustained by artificers, mechanics, and other 
workmen, in the employ and service of the United States, for tools and 
other articles essential to, and connected with, their trade and occupa- 
tion, which have been destroyed by fire, in consequence of burning the 
buildin&^s of the navy yard in the city of Washington." 

Another act, of more recent date, to which your committee w^ould 
refer, is the act passed at the last session entitled "An act for the relief 
of the United States troops who were sufferers by the recent disaster 
to the steamship San Francisco," approved March 27, 1854. — Little & 
Brown's edition United States Statutes at Large, pamphlet, session 
1853-'4, page 269. 

This act gave to "each of the officers, non-commissioned officers, 
musicians, and privates, who embarked at New York, under orders for 
California, on the steamship San Francisco," and to Lieutenant Murray, 
" and any other officer or seaman of the United States navy, who was 
on board said steamship under orders, a sum equal in amount to his pay 
and allowances for eight months." 

Your committee would also refer to the " Act for the relief of the 
officers and soldiers of Fort Delaware," approved July 14, 1832, 
(Statutes at Large, vol. 6, p. 512,) which enacts as follows: "That 
the Second Auditor of the Treasury be, and he hereby is, authorized 
and required to ascertain the amount of propertj^ lost by each officer 
and soldier, in the conflagration which occurred at Fort Delaware on 
the night of the eighth of February, one thousand eight hundred and 
thirty-one; and the amount so ascertained shall be paid out of any 
money in the treasury not otherwise appropriated." 

This your committee deem a case bearing directly upon that of the 
petitioner. 

Your committee, without an examination of the other cases alluded 
to by the petitioner, considers the precedents above referred to suffi- 
cient to warrant them in recommending the passage of an act for the 
relief of the petitioner. The value of the property lost by the peti- 
tioner is stated by him in his petition to have been $600 ; but no affi- 
davit, or other proof of this value is found among the papers referred 
to your committee, and as, from the lapse of time, and other circum- 
stances attending the loss of said vessel, strictly legal proof of said 
loss cannot now be produced, your committee report in favor of allow- 
ing him whatever may, by his certificate, on oath, be shown to have 
been the value of the articles lost, not exceeding the sum of $600. 

Your committee cannot close this report without drawing attention to 
the fact that a "bill for the relief of the officers and soldiers of the 
army who sustained losses by the disaster to the steamships * Winfield 
Scott' and *San Francisco,*" reported by the honorable chairman of 
the Committee on Military Affairs, (Mr. Shields,) passed this body 
without a dissenting voice, on the 9th instant. 

That bill proposes to require tlie Secretary of War to ascertain the 
value of the property lost by each officer, non-commissioned officer, 
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and private of the United States army, who was on board the steam- 
ship Winfield Scott, on the 2d of December, 1853, when she was 
wrecked between San Francisco and New York ; and on board the 
steamship San Francisco, on the 5th of January, 1854, when she was 
wrecked between New York and San Francisco ; and to pay the amounts 
so ascertained; but no allowance is to be made for any property except 
such as was useful, necessary, and proper for such officers and soldiers 
while on the voyage and engaged in public service. 

Your committee deem the petitioner as justly entitled to relief, and 
therefore report the accompanying bill, and recommend its passage. 
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Februart 13, 1855. — Ordered to be printed. 



Mr. Mallory made the following 
REPORT. 

[To accompany bill S. 645.] 

The Committee on Naval Affairs^ to whom was referred the petition of C 
W. Reed and thirty-six others^ citizens of Sa^cketCs Harbor^ asking the 
removal of the obstructions at SacketVs Harbor^ caused by the gravel 
washed there from Navy island, on account of the trees being cut down by 
the United States; also the removal of the decayed hulk of the United 
States brig^f-war lying in the harbor; also the construction of a dock — 
have had the same under consideration, and report : 

That they find the petition signed by a large number of old and re- 
spected citizens of Sackett's Harbor, men who have resided there for 
many years, and to whom the facts set forth in the petition are per- 
fectly faniiliar. These facts are as follows : 

In 1812, the government ordered a large vessel-of-war to be built 
there, which was done, the said vessel being constructed of the timber 
procured immediately on the banks of the harbor. That, after these 
trees were thus cut down, the roots becoming decayed, could not hold 
together the loose soil, composed, as it is, of gravel, and that, conse- 
quently, by the action of the water, this soil has been washed into the 
harbor and has caused a bar to grow therein, which is constantly in- 
creasing, and greatly injuring the usefulness of said harbor. 

Your committee also find tnat a hulk of a United States vessel-of-war 
is now lying sunk in said harbor, thereby seriously damaging it. 

Believing, as your committee do, that this harbor is one of great 
utility to the United States, particularly in time of war and that it 
should be kept clear of obstructions, your committee herewith report a 
bill. 



Digitizi 



ed by Google 



Digitized by VjOOQ IC 



33d Congress. ) SENATE. ( Rbp. Com. 

2d Session. > C ^o. 513. 



IN THE SENATE OF THE UNITED STATES. 



Febeuaet 13, 1855.— Ordered to be printed. 



Mr. Mallory made the following 

REPORT. 

[To accompany bill S. 646.] 

The Committee an Naval Affairs^ to whom was referred the petition of G. A. 
MagTuder^ a commander in the United States navy^ praying to be 
allowed the difference of pay between a lieutenant and captain durin^r the 
time he acted in that capacity on board the frigate Columbia^ report: 

That they find that the memorialist, a commander in the navy, per- 
formed the duties of captain of the frigate Columbia from the 18th day 
of April, 1838, to the 28th June, 1840. That at this time that portion 
of the "Act to regulate the pay of the navy of the United States," ap- 
proved March 3, 1835, (Statutes at Large, vol. 4, p. 755,) which pro- 
vides that "officers temporarily performing the duties belonging to those 
of a higher grade shall receive the compensation allowed to such higher 
grade, while actually so employed," was in full force and effect, and 
continued so to be until it was repealed, June 17, 1844. — (Statutes at 
Large, vol. 5, p. 703.) The committee find also that at one portion of 
the period during which the memorialist was performing the duties of 
captain (that portion that Commodore George C. Read, commanding 
the squadron, found it necessary to remain on shore) he received pay as 
such. Your committee can perceive no difference in the duties to be 
performed by the memorialist at the time the commodore was on board 
of Aw own vessel, and when he was on shore, for the memorialist had 
command of a vessel himself. The department, also, by recognizing 
his right to the pay of a captain in the one case, admits the law. Your 
committee, therefore, deeming his claim a just one, herewith report a 
bill for his relief, and recommend its passage. 

The following is the certificate of Commodore Road : 

Commandant's Officb, U. S. Navy Yard, 

Philadelphia, December 7, 1841. 

I certify that Lieutenant Magruder was senior lieutenant on board 
the Columbia from 18th April, 1838, to 28th June, 1840, during which 
time I commanded the United States naval force in the East Indies, 
and I further certify that during that time Lieutenant Magruder per- 
formed the duties I should have assigned to a captain had an officer of 
that rank been attached to the Columbia. 

GEORGE C. READ. - 
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IN THE SENATE OF THE UNITED STATES. 

Fbbauaat 13, 1855.— Ordered to be printed. 



Mr. Evans made the following 
REPORT. 

[To accompany bill S. 647.] 

The Committee an Revchaionary Claims^ to whom was referred the petition 
if Maria Sievensonj praying to be aUowed the commutation pay to which 
her husband was entitled far services as a surgeoiCs mate in Ae general 
hospital during the revolutionary war^ report: 

That there is no doubt that the husband of the petitioner, George 
Stevenson, was a surgeon's mate, and served to the end of the war. 
The strict construction put on the resolution of January 17, 1781, by 
the officers of the government prevented him from receiving his com- 
mutation when other officers were settled with. Within the last twenty 
years, however, a more liberal construction has prevailed. Both 
branches of Congress have at different times passed bills providing for 
this class of officers, although only one is known to have become a 
law ; the case of John Knight, approved June 15, 1832. — (See the 
report of the committee of House of Representatives on the case of 
Samuel Y. Keene ; Revolutionary Claims, 462.) 

The committee think this liberal construction is the true one, and 
report a bill for the relief of the petitioner. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbrvirt 13, 1855.— Ord«red to be printed. 



Mr. Etans made the following 

REPORT. 

[To accompany bill S. 649.] 

The Committee on Revolutianartf Claims^ to tohom toas referred the petition 
of the hem of John De TrevilUj respectJvUy report: 

That this case has been before Congress several times. It was first 
presented in December, 1841, with a bill. There was an adverse 
report, but on consideration in the Senate the report was reversed. It 
vras not again presented until 1852, when it was referred, with the 
additional evidence of the certificate of the comptroller of the State of 
South Carolina, that Captain De Treville had been paid as a captain 
up to the end of the year 1782. There was a favorable report and 
bill, but it was not qcted on. That report sets out the results of the 
evidence very fully. It is annexed to this report, and adopted as a part 
of it. The committee are of opinion that the claim is a just one, and 
report a bill for its payment. 

ANNEXED REPORT. 

^' That the documents accompanying the petition fully establis*h the 
following facts : That Captain Jomi De Treville entered into the ser- 
vice of the United States, as a lieutenant in the fourth regiment of artil- 
lery in the South Carolina line, in the year 1777, was promoted to a 
captaincy, and was in active service until the month of May, 1780, 
when he was taken prisoner at the fall of Charleston. At what time 
he was exchanged or released does not appear, but that he continued 
in the service at least until the close of the year 1782. This is proven 
by the fact that he drew his pay as captain as aforesaid, from the State 
oF South Carolina, up to the end of tnat year. Under these circum- 
stances, the committee are of opinion that his heirs, the petitioners, are 
entitled to the five years* full pay in lieu of half^pay for life granted by 
the resolutions of Congress of October 21, 1780, and March 22, 
1783, and accordingly report a bill to this effect." 
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IN THE SENATE OF THE UNITED STATES. 



FuBVART 14, 1855.— Ordered to be printed. 



Mr. Clat made the following 

REPORT. 

[To accompany joint reeolution H. R. 35.] 

The Committee an Commerce, to which toas re/erred the joint resoltition of the 
House of Representatives for the relief of Charles W. Morgan, fVUUam 
R. Rodman, and Edward Merrill, have had the same under consideration, 
and have instructed me to report : 

On the 8th December, 1837, Stephen Pleasonton, Fifth Auditor of 
the Treasury of the United States, and acting commissioner of the re- 
venue of the one part, and said Morgan, Rodman, and Merrill of the 
other part> entered into a written agreement, by which the parties of 
the second part agreed to keep all the light-houses in the United States 
then built, and all that might thereafter be built, supplied with suffi- 
cient oil, wicks, and other material of light, and to have the lamps 
lighted at sunset and extinguished at sunrise ; for which the party of 
the first part agreed to pay to the party of the second part at the rate 
of $35 o7J annually for each lamp that was lighted by them during 
five years from the 1st of January, 1838, ^^said sum to be paid to the party 
of the second part on the first day of April in each year, or as soon there- 
after as may be, during the contmuance of the contract." 

About the 1st of April, 1839, a disagreement arose between the 
Secretary of the Treasury and said contractors as to the true interpreta- 
tion of the contract, the latter contending that, according to the fourth 
article of said contract above quoted and italicized, and the usage for 
many years under similar contracts, they were entitled to payment on 
said 1st of April for the amount of light-house supplies for the entire 
year, or, in other words, to said sum of $35 87J for each lamp ; the 
former denying this construction, and alleging that the law of the 31st 
January, 1823, forbade him to pay for any supplies or articles until 
they were delivered. The Secretary reftised to pay in advance, as 
demanded by the contractors, and, because of his refusal, they rave 
him notice, on the 25th of May, 1839, that they did not hold themselves 
bound to fulfil their part of the stipulations, and abandoned the contract. 
Thereafter, the Secretary of the Treasury purchased the materials of 
light for the lamps on the best terms he could, at a loss, as is alleged, 
to the government of $13,446 55, for which suit was brought against 
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the contractors in 1844 at their instance and request. The coDtractors 
allege a loss on their part, and claim a balance of $24,530 99 due 
them from the United States. The said suit is still pending, and ha» 
never been tried, because, as the contractors say, the United States 
have never been ready. 

In accordance with the petition of said contractors, said joint resolu- 
tion provides for the settlement, by the Third Auditor of the Treasury,, 
of the accounts between said contractors and the United States " upon 
the principles of justice and equity, and in conformity with said con- 
tract, to the lime of the abandonment or abrogation of the contract in 
May, 1839, and that such settlement shall be final and conclusive upon 
the parties." 

The committee cannot concur in this resolution, for the following 
reasons : 

1. In the first place, a suit is still pending, and undetermined, in which 
the said contract will be submitted to judicial construction ; and it would 
be a vicious precedent, and inexpedient and improper, for Congress lo 
wrest from the appropriate tribunal under the Constitution the decision 
of the issue between the parties. 

2. In the second place, the interpretation of the fourth article of the 
agreement, contended for by the contractors, is in manifest and undis- 
puted contravention of the act of January 31, 1823, entitled "An act 
concerning the disbursement of public money," which declares ^hat 
" no advance of public moneys snail be made in any case whatever f 
but in all cases of contract for the performance of any service, or the 
delivery of articles of any description, for the use of the United States, 
payment shall not exceed the value of the service rendered, or of tlie 
articles deUvered, previous to such payment," &c. If, then, the inter- 

f)retation of the contractors be correct, their contract was made in vio- 
ation of the law, and is not binding on the United States. They ask 
Congress not only to grant them immunity from the obligation of a law 
of the United States, but even to indemnify them for losses incurred by 
their own violation of that law. Ignorance of the law does not excuse 
its violation, nor does the bad usage of the Treasury Department im- 
pair its force and obligation. 

3. Again : the contract between the parties admits of two interpre- 
tations, one of which will make it conformable to the law, and tbc other 
a violation of the law. The latter interpretation is that of the cos- 
tractors, the former is that of the Secretary of the Treasury Depart- 
ment and of the Attorney General of the United States. After quoting 
firom the act of January 23, 1823, and from the fourth article of the 
agreement, the extracts above given, Mr. Attorney General Grundy 
said : ** Now, in view of the law as above stated, (which law both w 
the contracting parties must be presumed to have knawn when tbe 
contract was made,) is it not reasonable to suppose this stipulation in 
the contract to mean that the money was to be paid on the hrst day of 
April, or as soon thereafter as the law of the land and other circum- 
stances would warrant? This appears to me the most reasonable con- 
struction which the language of the contract, taken in connexion witb 
the law, can receive." 

The committee concur in the opinion of the Attorney Geaeral, aod 
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will add, that this is not only the most reasonable construction, but that 
which any respectable court would be bound to give ; for there is no 
principle better estabhshed than that when a written contract admits of 
two constructions, one of which will render it legal and the other ille- 
gal, the former shall prevail. 

For these reasons, the committee cannot come to the conclusion of 
the committee of the House of Representatives, or recommend the 
adoption of the joint resolution, and have instructed me to report, that, 
in tne opinion of your committee, the joint resolution ought not to be 
passed by the Senate. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbmabt 14, 1855.— Oidend to be printed. 



Mr. Bbll made the following 

REPORT. 

% [To aceompanj bill S. 664.] 

The CommUtee an Naval Affairsy to whom were referred the memoriab of 
General Nathan Towfon^ late of the army of the United States j dececued^ 
and David R> Whitely^ a member of his command^ euJcing payment for 
the capture of the British brig Caledonia^ have had the same under consi-^ 
deration^ and report: 

That it appears from the official account of Lieutenant Jesse D. 
Elliot, dated October 9, 1812, and other documents, that being in com- 
mand of the public armed vessels, at Black Rock, he conceived the 
idea of capturing two British brigs, the Detroit and Caledonia, which 
bad just come down Lake Erie and anchored, the first about two miles 
above the fort, on the British side of the river, and the latter immedi- 
ately under the suns of the fort: 

That being snort of force, Lieutenant Elliot applied to General 
Smyth for volunteers from the army. The artillerv companies of Cap- 
tains Towson and Barker were allowed to furnish part of the quota, 
whilst another portion was taken from the infantry. These artillery 
companies belonged to Colonel Scotf s command. Captains Towson 
and JBarker being of equal rank, the command was decided by lot, and 
the privilege was assigned to Captain Towson. [See the letter of 
General WinGeld Scott, page 6, printed statement. See also the state- 
ment, page 8, of Major, then Captain J. N. Barker.] About thirty of 
the artillery were thus assi^ed to Captain Towson. 

Two boats went off durmg the night of the 8th of October, 1812, 
on the expedition thus planned by Lieutenant Elliot — ^the lieutenant 
himself commanding one, (with the infantry on board,) and the other 
being in charge of Sailingmaster Watts, with Captain Towson in charge 
of the artillerists. 

After getting near the Caledonia, some hesitation was expressed by 
the sailingmaster as to the possibility of reaching the brig, whereupon 
Captain Towson at on6e assumed the command of the boat, and ordered 
the men to pull alongside. fSee the statement of David R. Whitel^, 
one of the artillerists.] In a few minutes, after a severe conflict, m 
which one of his men was killed and eight others wounded, (one of 
them mortally,) Captain Towson succeeded in boarding and capturing 
the Caledonia, with her valuable cargo, valued by Lieutenant Elliot 
in his official dispatch at 9200,000. Boon after this*the Detroit surreiH 
dered to Captain Elliot. ° Q ^^^^ ^y V^OOgie 
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The Detroit was afterwards burnt by order of Lieutenant Elliot, to 
save her from falling into the hands of the enemy; and a similar order 
was given by him in regard to the Caledonia, but Captain Towson not 

f)erceiving the necessity of this, took the responsibility of saving the 
atter, with her rich cargo, and she afterwards formed a part of Com- 
modore Perry's fleet on Lake Erie, and rendered good service under 
Lieutenant Turner, in the brilliant action of the 10th September, 1813. 
[See the statements of Captain Champlin, of the navy, and Major John 
G. Camp, of the quartermaster's department.! David R. Whitely, 
one of the artillerymen, whose opportunities of knowing all the circum- 
stances seems to have been good, states that he is confident the success 
of the enterprise, so far as the Caledonia was concerned, was owing to 
the energy and unflinching courage of Captain Towsoru^who had the 
faculty of inspiring all his men with his own resolution and spirit. 

The important part borne in this perilous enterprise by Captain 
Towson, on board the Caledonia, not only in assuming the command at a 
critical moment, but in saving the vessel ana rich carga/rom destruction at 

Seat personal hazard, is well attested ; and Generals Brown and Scott, 
ajor Barker, Captain Champlin, and Major Camp, all concur in com- 
mendations of his valuable services to the country. Indeed, bis fame 
is inseparable from the several brilliant actions which rendered the 
names of Brown and Scott illustrious in the campaign of 1814. 

The value of the Caledonia is estimated by Captain Champlin at 
$15,000, without her armament, and by Major Camp at $30,000. 

The cargo of the Caledonia was estimated by the news of the day 
at $200,000. It consisted of valuable furs and peltries. Major Camp 
states that the skins were used for the army and the fine furs sent to 
New York. Captain Towson himself stated his impression that a large 
portion of the cargo of the Caledonia was put into the public store- 
houses at Black Rock, and some of it burnt by the British. The part 
sent to New York city was sold by the United States marshal, and no 
part of the proceeds paid over to the captors. Captain Towson also 
states that a suit was instituted in the United States district court for 
the southern district of New York, and, after much delay, on a second 
trial, a verdict was rendered in favor of the captors of the Caledonia, 
but for what amount is not known; but that no part of it was ever 
paid over to the captors. 

The present clerk of the United States court states that the books 
and papers of his office having been burnt, he is unable to give any 
information at present in regard to the suit aforesaid, but that the 
amount of the verdict was probably paid into the hands of Heron 
Rudd, who was clerk of the court from 1812 to 1816, and became a 
defaulter for about $60,000. 

Captain Towson explains, in a letter, the reasons for his delay in 
making the application, and is desirous that Mrs. Elliott, the widow of 
Commodore Elliott, should also be provided for, so far as her husband 
was entitled, for planning the expedition. Mrs. Elliott herself desires 
to be included, and refers to her papers, connected with an applicaboa 
which she was about to make, in the hands of an attorney, since de* 
ceased; but the main facts of the case are referred to as being part of 
the public records of the times. omzB6 by LjOOgie 
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On referring to the legislation of Congress on this subject, it does not 
appear (hat any allowance has ever been made for the Caledonia or her cargo. 
On July 13, 1813, Congress included in "An act to reward the oflScers 
and crew of the sloop-of-war Hornet," &c., a provision "to Lieutenant 
Elliott, his officers and companions, &c., the sum of $12,000 for the 
capture and destruction of the British brig Detroit." 

In a joint resolution, approved January 29, 1813, Congress acknowl- 
edged the brilliant achievements of Captains Hull, Decatur, and Jones. 
in the capture of the British vessels Guerriere, Macedonian, and Frolic, 
The second section of the said resolution authorized the President to 
present to Lieutenant Elliott, of the navy, an elegant sword with suita- 
ble emblems and devices, in testimony of the just sense entertained by 
Congress of his gallantry and good conduct in boarding and capturing 
the British brigs Detroit and Caledonia, whilst anchored under the pro- 
tection of Fort Erie. 

It is with reference to the part borne in this brilliant and hazardous 
affair by Captain Towson, that the statements of Generals Scott and 
Brown, and Major Barker, apply ; and in regard to which General 
Brown said, in his letter of October^ 8, 1814, "the modesty of Captain 
Towson forbade him to urge his pretensions ; but the government gave in- 
timation that a suitable notice tvoula be taken of this meritorious act" 

The delay in this application, as explained by General Towson, doea 
not in any degree detract from the merit or justice of the claim now 
pending, the facts forming a part of the history of the country. 

It is, therefore, recommended that a bill be passed directing pay- 
ment to be made to the widow of the late Commodore Jesse D. Elliott^ 
to the legal representatives of the late General Nathan Towson, and 
the other officers engaged in the enterprise, and to the sailors, soldiers, 
and volunteers acoompanying them, according to the usages of the 
naval service in regard to captures from the enemy, for the capture and 
preservation of the brig Caledonia. The value of the cargo, or of such 
part as was applied to the use of the army, is not ascertained with 
sufficient precision to justify an allowance at present, and, therefore, no 
action upon this branch of the memorial is deemed advisable. 

It was deemed proper, when the subject was under consideration at 
the last session, that m view of the gallant service, the high responsi- 
bility assumed by General (then Captain) Towson at a critical moment^ 
and the important part performed by him, not only in the action itself^ 
tut in saving the Caledonia for useful service in Commodore PerryU fleets 
that special distinction and an honorary reward were due from Con- 
gress to General Towson — Lieutenant Elliott having been thus honored 
as the projector of the enterprise — and the committee unanimously re- 
solved to recommend the presentation of a sword to the gallant general; 
but before there was time for formal action upon the subject. General 
Towson died, unaware of this intended mark of gratitude and respect. 
Whether the honor thus intended for the hero himself in his lifetime 
shall be transferred to his nearest male relative, is reserved for future 
consideration. 

In the meanwhile, the committee report a bill providing payment to 
the captors of the Caledonia for the vcdue of said brig, to be paid ac- 
cording to the usages of the naval service. Digitized by CjOOglc 
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IN THE SENATE OF THE UNITED STATES. 



Fbbruart 14, 1855. — Ordered to be printed. 



Mr. Bell made the following 

REPORT. 

[To accompany bill 8. 665.] 

The Cammiuee on Naval Affairs^ to whom xcas referred the petuion of 
Frances C. Elliott, uidow of the late Captain Jesse D. EUtott, of the 
Umled States navy^ praying indemnity for extraordinary expenses incurred 
by her late hvshand while m command of the Mediterranean squadron^ and 
compensation for services during the war ^1812, have had the same under 
considerationy and report : 

That according to the principles laid down in a report made in this 
case at the 1st session of the2oth Congress, by the Committee on Naval 
Affairs of the Senate, and which is made a part of this report, they 
report a bill for the relief of the legal representatives of Captain Jesse 
D. Elliott. 



In Senate of the United States, February 18, 1840. 

The Committee on Naval Affairs, to whom was referred the petition oj Jesse 

D. Elliotty report : 

That tfie petitioner is a captain in the United States navy, and was 
tQ command of the Mediterranean squadron from the year 1835 to the 
year 1839. During the period of that command, he was subjected to 
considerable expense in entertaining the King and Queen ol Greece, 
the Prince of Saxe Cobourg, and the Pacha of Egypt. He was also, 
as be states, subjected to further expense in entertaining the prime 
minister of the Grand Duke of Tuscany, the Captain Pacha of the 
Egyptian fleet, and the Pachas of Beyroot, Tyre, Sidon, and Jaffa, 
the Bashaw of Smyrna, and the Lord High Commissioner of the 
Ionian Islands. 

The committee, adopting the principles laid down in the report made 
in the case of Captain Charles W. Morgan, (Senate Document 236, 1st 
session 28th Congress,) are of opinion that the items, marked (A,) com- 
prising the expenses incurred m the entertainment of the King and 
Queen of Greece, the Prince of Saxe Cobourg, and the Pacha of 
Egypt, should be allowed, " as extraordinary expenses, not the result 
of mere liberality, but as connected with the creait and dignity of the:: 
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country, in acts of national courtesy." The other items of the account, 
marked (R,) the committee think should be rejected, on the principle 
laid down in the same report, of being " expenditures arising from the 
voluntary interchange of civUities with distinguished foreign oflBcers, 
which is a matter of mere liberality, regarding only the character of 
the officer," and with reference to which expenses, the pay of the offi- 
cer must be supposed to have been adjusted. 

The committee accordingly report a bill for the relief of the peti- 
tioner. 



The United States o/Americar to Jesse D. Elliott, of U. S. Navy, De. 

To receiving and entertaining on board the United States 
frigate Constitution, off Athens, in the month of September, 
1835, the King of Greece and the members of his court, (A) $500 00 

To receiving and entertaining the suit of the Prince of Saxe 
Cobourg, his bridegroom, and the illustrious personages 
of the court of Lisbon, in the Tagus, in the month of 
April, 1836, (A) 500 00 

To receiving and entertaining the King of Greece and his 
bridal Queen, with the illustrious personages of the court, 
male and female, in the month of May, 1837, off Athens, (A) 500 00 

To receiving and entertaining Mehemet Ali, the Pacha of 
Egypt, and the high officers of his court, in the harbor of 
Alexandria in Egypt, in the month of September, 1837, (A) 500 00 

To outlays in preparmg for a visit from the prime minister of 
the Grand Duke of Tuscany, and for receiving and enter- 
taining them on board the Constitution, (R) 400 00 

To receiving his Highness Ibrahim Pacha, the Capuden 
Pacha of the Egyptian fleet, and for entertaining them in 
the harbor of Tripoli, (R) 350 00 

To receiving and entertaining the Pachas of Beyroot, Tyre, 
Sidon, and Jaffa, the Bashaw of Symma, the Lord High 
Commissioner of the Ionian Islands, and the Ionian Gov- 
ernor, at different times, (R) 700 00 

a,450 00 
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IN THE SENATE OF THE UNITED STATES. 



Fbbruaiit 14, 1855. — Submitted and ordered to be printed. 



Mr. FiTZPATRiCK made the following 

REPORT. 

The CommUtet on MUitary Affairs^ to whom was referred the memorial^ 4^m 
of Daniel Nippesj having had the same under consideration^ report : 

The memorialist was a contractor for manufacturing muskets of the 
old model for the United States, and was informed in March, 1839, by 
the colonel of ordnance, that no more arms of that description would 
be needed, but if he chose to undertake the manufacture of the new 
model muskets, that facilities would be afforded him for doing so. 
Accordingly Mr. Nippes got himself in readiness to make the new style 
of muskets, and from January to June of 1842 delivered five hundred 
muskets, for which he was paid S12 50 for each. 

On July 14, 1842, he wrote to the War Department, stating that it 
was important for him to have a certain contract as to number and 
price, and asking an order to make 1,800 muskets a year for five years 
at $14 50 each, which the department declined ; but upon a repre- 
sentation firom the Ordnance Department, the Secretary of War agreed 
to pay Nippes $14 50 each for the five hundred muskets already de- 
livered, and the same price for those to be delivered thereafter. 

The memorialist now claims a further allowance of $2 each upon 
4,000 muskets manufactured by him, and bases his claim upon a con- 
tract made by the War Department with Pomeroy, in February, 1840, 
but there is no evidence to show that the price to be paid to Nippes 
was to be the same as that paid to Pomeroy, nor does it appear tnat 
there ever was any other formal contract or agreement with Nippes, 
except that to be found in the account of July, 1842, viz : $14 60 per 
musket, and Nippes having been paid at this rate for all the muskets 
he has delivered, can certainly have no claim for any further allow- 
ance. 

The committee have carefully examined this case, with the numer- 
ous papers in connexion with it, and decide that Nippes has been fully 
and liberally paid under his agreement, and that his prayer for further 
allowance ought not to be granted. 
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IN THE SENATE OF THE UNITED STATES. 



February 15, 1855. — Ordered to be printed. 



Mr. Mason made the following 

REPORT. 

[To accompany bill S. 666.] 

The Committee on Foreim Relations^ in compliance with the resoluUon of 
the Senate of December 27, 1854, instmcting them ** to inquire and 
report whether any^ and uhat compensation^ should he allowed to Comnuh 
dore M. C Perrtfi for his diplomatic services in negotiating a treaty with 
the empire of Japan^"*^ have had the subject under considercuion^ and now 
report: 

From an examination of the correspondence relating to this negotia- 
tion, the committee are satisfied that tne services rendered by Commo- 
dore Perry were of a highly important character in opening to the enter- 
E rising commerce of our country channels, not only hitherto unexplored, 
ut sedulously closed by the jealous and timid policy of an isolated 
and secluded race. And the correspondence shows, in the opinion of 
the committee, that the government was fortunate in the selection of 
the officer to be sent on this distant and difficult mission. Former 
attempts made by other nations had shown that the great obstacle pre- 
sented to negotiation was in the refusal of access to the Japanese gov- 
ernment, and it was necessary, therefore, that the mission should be 
attended by a large and imposing force. 

A more complicated organization would have required a minister of 
highest rank, with the usual attendants, and a naval force sufficient to 
make his demand for communication with the Japanese authorities 
respected ; and the committee readily concede that tne important ends 
in view would have fully justified the expenditure necessary to such a 
mission. Yet the whole has been fully and successfully accomplished 
by the more simple form of confiding to the officer in command both 
military and diplomatic powers. The results are, that while heretofore 
not only was all commerce forbidden to our countrymen with the people 
of Japan, and they were not even permitted to land, but when tnrown 
upon their coasts by shipwreck they were subjected to cruel and bar- 
barous imprisonment, now the treaty provides as its first fruits that two 
ports shall be open to our commerce, with permission for an American 
consul to reside at one of them. That wood, water, provisions, and 
coal shall be furnished to our ships; that our shipwrecked mariners 
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;shall be carefully and hospitably treated, and carried to the ports open 
to our trade ; that there shall be permanent peace between the two 
countries ; and that if hereafter any other or greater privileges shall be 
granted to any other nation, ours shall be at once equally admitted to 
their enjoyment. 

The committee consider that these concessions will become of great 
value to the commerce of the country, and will ensure the fiiture safety 
of our countrymen who may be hereafter shipwrecked in those remote 
seas. 

In order to effect the high objects of his mission, it was necessary 
that Commodore Perry should visit twice, with his whole squadron, 
the islands of Japan. The usages and peculiarities of that people also 
required a liberal, and even ostentatious, display of hospitality by their 
[at fir^t] unwelcome visitors, and, although funds were placed under 
his control by the government, which might, with propriety, have been 
used for such purposes, yet, with dignified and becoming prudence, 
Commodore Perry declined so to use them, and himself defrayed the 
expenses incidental to his visit. 

For such expenses it would be impracticable to obtain vouchers, 
nor perhaps would it be easy accurately to state an account, were the 
committee disposed to exact it. They agree fully in opinion that, ex- 
cept on occasions of importance to justify it, officers in the service of 
of the government shoula not receive extra allowances when employed 
on service not strictly within the line of their official deities ; yet the 
committee think the present occasion calls for some relaxation of the 
rule, and that, besides a full reimbursement to the oflScer of all ex- 
penses he may have incurred, some testimonial may also be safely 
given, (without risk of precedent,) to show a just appreciation by 
Congress of the discreet, able, and successful conduct ot the important 
affairs committed to him. 

As a measure for such reimbursement and compensation, the com- 
mittee have been, to some extent, governed by what would have been 
the necessary expense of sending a minister of hifi;he8t grade on 
the mission to Japan, deducting therefrom the pay and emoluments of 
an officer in command of the squadron at sea, and which they find 
would bring the amount to about twenty thousand dollars, and they 
report a bill accordingly. 
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IN THE SENATE OF THE UNITED STATES. 

February 15, 1855. — Ordered to be printed. 

t 

Mr. Mason made the following 

REPORT. 

[To accompany bill S. 667.] 

Tie Committee on Foreign ReUuionSy to whom were referred the petitions of 
Peter Parker ^ esq., secretary and interpreter to the United Stages legation 
in China, and of Horatio J. Perry, secretary of the United States legar 
tioH to Spain, praying compensation for diplomatic services, have had the 
same under consideration, and now report: 

It appears from the memorial of Mr. Parker, that he was placed in 
charge of the United States legation at Canton by Mr. Marshall, late 
commissioner of the United Slates to China, on January 12, 1854, the 
dale of his departure from Canton, and that he performed the duties of 
the legation as charge d'afiaires ad interim from that time to the 14th of 
April following, when Mr. McLane, the new commissioner, arrived in 
that city and entered upon the duties of the mission. That during that 
period — ^two months and eighteen days — he only received the compen- 
sation of secretary and interpreter to the legation, and prays that he 
may be allowed the difference between it and the compensation of a 
charge d'affaires for the time he performed the duties of that office. 

The Secretary of State, in a letter addressed to the chairman of the 
cotmniiiee, under date of January 12, 1855, fully sustains the state- 
ments of the memorial. 

The memorial of Mr. Perry shows that on three several occasions, 
viz: from July 3 to October 24, 1852; from May 11 to June 21, 1863; 
and from September 4 to October 22, 1853, embracing in all a period 
of six months and twenty-three days, the charge of the legation to 
Spain was devolved upon him, and he required to perform the duties 
and incur the expenses of a charge d'affaires ad interim, for which he 
has only received the compensation of a secretary of legation. Mr. 
l^erry also asks that he may be allowed the difference between the 
compensation of a secretary of legation and that of a charge d'affaires 
[or the several periods during which he acted in the latter capacity. 
The statements of this memorial are also fully sustained by a letter 
from the Secretary of State, dated February 5, 1855. 

Regarding the principle as established by legislative usage to allow 
the compensation of a charge d'affaires to secretaries of legation tem- 
porarily performing the duties of that station, for the time so employed, 
^^ committee report a bill in favor of the memorialists, and recom- 
mend its passage. Dgtzed by Google 
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IN THE SENATE OF THE UNITED STATES. 



February 15, 1855. — Ordered to be printed. 



Mr. Pbttit made the following 

REPORT 

[To accompany bill S. 668.] 

The Committee on Private Land Claims, to whom was referred the petition 
nf Robert Graham, praying confirmation of his title to certain lands, or 
for stich other relief as might be just and equitable, <Jr., have had the same 
under consideration, and submit the following report: 

The claim of the memorialist is founded upon a concession made by 
John Wilkins, lieutenant colonel commanding in the Uhnois country, 
to Baynton, Wharton, and Morgan, bearing date the 12th day of April, 
A. D. 1769 ; a copy of which concession is hereto attached, and 
marked exhibit "A." (See American State Papers, D. Green's edi- 
tion, vol. 2, pp. 178-9.) 

In this concession or grant, John Wilkins is styled "lieutenant 
colonel of his majesty's eighteenth, or royal regiment of Ireland, gov- 
ernor and commandant throughout the Illinois country ; and in which, 
he alleges as a consideration for this grant, that the said Baynton, 
Wharton, and Morgan " have greatly contributed to his majesty's ser- 
vice, by raising, furnishing, and supplying his majesty's troops in this 
f:ountry with provisions ; and being now m want of a tract of land, for 
range of cattle, and for tilling, for grain, as well as for other uses ; and 
have, in order the more effectually to answer the salutary purposes afore- 
said, undertaken and engaged immediately to settle and cultivate a certain 
quantity or portion of land m the said country. Now, know ye, that the said 
John Wilkins, by virtue and power of the authority to him given by his 
majesty's orders for the better settlement of the colony," &c., &c.; 
and also describing the said tract of land by metes and bounds. It 
appears from an extract from the records in the register's oflSce at Kas- 
kaskia, that Morgan was appointed agent for the said Baynton, Whar- 
ton, and Morgan, and as such agent, on the 6th day of March, A. D. 
1774, conveyed their right and title under the concession aforesaid, to 
one Richard Winston, then a resident of that country; that the said 
lands were afterwards levied upon as the property of said Winston, by 
virtue of an execution, issued upon a judgment rendered against him 
by the county court for the county of Randolph, and sold to one John 
Edgar, who afterwards, to wit: on the 1 1th day of June, A. D. 1790| 
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for a valuable consideration, sold and conveyed an equal and undi- 
vided half of the said lands to John Murray St. Clair. 

It further appears that, in pursuance of the acts of Congress of the 
20th June, the 28th August, A. D. 1788, and the instructions to the 
governor of the northwest territory of the 29th August in the same 
year, Arthur St. Clair, then acting governor of the said territory, did, 
upon full examination, on the 15th of March, A. D. 1790, confirm the 
atoresaid grant to the said John Edgar, and afterwards, to wit : 'on the 
12th day of August, A. D. 1800, issued a patent therefor to the said 
John Edgar and the said John Murray St. Clair ; (the said St. Clair 
having purchased an undivided half part thereof subsequent to the con- 
firmation, and prior to issuing the patent,) a copy of which said patent 
is hereto attached, and marked exhibit " B." (See American State 
Papers, D. Green's edition, vol. 2, p. 179.) 

The said John Edgar and John Murray St. Clair, and those under 
whom they claimed, continued in uninterrupted possession of the lands 
so ceded, from the 12ih day of August, 1769, tne date of the cession 
by the governor and commandant throughout the Illinois country, up to 
the year A. D. 1809, and paid the taxes thereon to the United States 
government from the date of the patent by Governor St. Clair to ilie 
time they were ousted of their possession, by the report of the commis- 
sioners appointed under the act of Congress, entitled "An act making 
provision tor the disposal of the public lands in the Indiana Territory, 
and for other purposes." Approved March 26, 1804. (U. S- Statutes, 
vol. 2, p. 277.) The third section of this act, among other things, pro- 
vides "that every person claiming lands, • ♦ • by virtue of any 
legal grant made oy the French government, prior to the treaty of 
Paris of the lOlh February, 1763, or of any legal grant made 
by the British government subsequent to the said treaty, and prior 
to the treaty of peace between the United States and Great Britain 
of the 3d September, 1793, ♦•••••• shall, on or be- 
fore the 1st January, 1805, deliver to the register of the land office 
within whose district the land may lie, a notice in writing, staling the 
nature and extent of his claims, together with a plot of the tract or tracts 
claimed, and may also, on or before that day, deliver to ihe said regis- 
ter, for the purpose of being recorded, every grant, order of survey, 
deed, conveyance, or other written evidence of his claims," &c. 

The 4th section defines the duties of the commissioners, and pro- 
vides that their decisions "shall be laid before Congress in the manner 
hereinafter directed, and be subject to their decision thereon." 

The commissioners proceeded under this act to examine these claims, 
and, in a report under date of February 24, 1810, classed the claim of 
John Edgar and John Murray St. Clair as No. 2,208, (see American 
State Papers, vol. 2, page 177,) in which they give several reasons 
why the same shoulcl not be confirmed ; but, as these objections are 
more specifically set forth, together with further objections, in a subse- 
quent action by the commissioners upon this claim, your committee 
omit this report. 

The commissioners, in the final report, dated December 31, 1810, 
(American State Papers, vol. 2, page 208,) state the following reasons 
why claim No. 2,208 ought not to be confirm^i^zedbyCjOOQle 
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" This is a claim set up by John Edgar and John Murray St. Clair 
for 13,986 acres of land, grounded on a concession made in the year 
1769, by John Wilkins, styling himself lieutenant colonel of his majes- 
ty's 18th royal Irish regiment and commandant m the Illinois, to a 
company then trading in the country under the firm of Baynton, Whar- 
ton & Morgan, from wh(yn, it seems, it descended to said Edgar. 

*' In support of this claim a paper is adduced, purporting to be a 
patent to the present claimants, from Arthur St. Clair, governor of the 
northwestern territory 

'* The circumstances of this case are as follows : 

** JFirst. The said concession from Wilkins was a conditional onCy 
bottomed on the approbation of the British king, or his commander-in- 
chief in America, which it has never received. 

" Secondly. It was a concession made without any authority what- 
ever. [For proof of these two facts, the Board refer to a copy of the said 
concession, which will be found among their documents annexed to 
their report of last year on governor's confirmations ; also, to General 
Gage*s proclamation, and to that of the British king, in the possession 
of the Treasury Department.] 

** Thirdly. The said concession was on the part of Wilkins a specu- 
lating concession, who was to be equally interested with the other part- 
ners ; this is seen by reference to the documents aforesaid. 

" Fourthly. Previously to the execution of the pretended patent, Edgar 
conveyed, by deed, to the said John Murray St. Clair (a son of the said 
governor's) one moiety of this property claimed. 

*^ Fifthly. The said paper, purportmg to be a patent, has never been, 
as Avas usual, countersigned by tne secretary of the northwestern terri- 
tory. This instrument, although calling only for 13,986 acres, is made 
to cover nearly 30,000 acres. 

** Under these circumstances, if this instrument is to be taken as a 
governor's patent, and if this Board be possessed of authority to express 
an opinion on this subject, they do not hesitate to express one, that the 
governor has transcended his powers ; that the grant has been impro- 
perly obtained, and is of no validity. But the commissioners are dis- 
posed to consider an instrument, which is yet in an unfinished state, 
(not having been countersigned by the secretary,) as not having been 
issued ; that, although the governor may have been unwarily led to 
give it incipience, yet that, on further consideration, he has not thought 
tit to complete it by passing it through the customary forms ; that in 
this inchoate slate it has fallen into the hands of the present claimants, 
Avho have adduced it in support of their title ; and as this claim is, in 
the opinion of the commissioners, founded neither in law nor justice,* 
they do reject it accordingly." ^ 

In answer to this report, so replete with a misrepresentation of the facts, 
and so at variance with the papers, your committee will consider the 
several objections separately, and in their order, giving a true statement 
of facts and the law, as understood by the commiitee, arising up)n those 
facts. 

The first proposition of the commissioners is, ** That the said con- 
cession from WUkins was a conditional one, bottomed on the approba- 
tion of the British king, or his commandei-in-chief in America, which 
it has never received." 
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On examination of the concession itself, (see exhibit A,) it will be 
found that directly the reverse of this proportion is true ; that the conces- 
sion was full and complete, unless ** disapproved of by his majesty or 
the commander-in-chief." No disapproval naving been shown, or even 
alleged, no defeoMince ever occurred. 

Their second proposition is : " It was a ^ncession made without 
any authority whatever." 

Now, the commissioners, in their second, deny the first proposition. 
For if the concession was in fact a conditional one, it must have been 
made by authority, otherwise it was no concession. It is a well known 
historical fact, «ind it is also judicially established, that the miiitan* 
governors and commandants did rightfully and by authority make 
grants and concessions for the benefit of their majesties' service in the 
territories under the dominion of Spain and France as well as of the 
British empire. It was the usual mode by which the lands were dis- 
posed of in these territories. In the territories of England it did not 
require the approval of the king, but the concessions, if upon their 
face they exhibited the ordinary legal requirements, were evidence of 
absolute ownership by the grantee. As a proof this, and which, by 
the way, is relied upon by the commissioners to prove the want of 
authority, we refer specially to the proclamation of the king of Eng- 
land, dated October 7, 1763, (see American State Papers, vol. 2, p. 
179,) in which, among other things, he says : " That no governor or 
commander-in-chief of our other colonies in America do presume for 
the present, and until our further pleasure be known, to grant warrant of 
survey, or pajis patents for any lands, &c." This clause distinctly 
recognizes that the. governor or commander-in-chief did rightfiilly anil 
legally possess the power to grant warrants of survey and to pass patents 
for lands; but they were forbid to exercise that power "until the 
further pleasure of the king be known." Now, whenever " the further 
pleasure of the king be known," the governor or commander-in-chief 
could undoubtedly exercise the powers that were only suspended during 
the *' pleasure of the king." 

Now, to prove that these " suspended" powers were restored to the 
governor, we refer to the proclaqiation of the covernor, dated February 
5, 1769, (see exhibit "C,") in which he makes use of the following 
language : " I give notice to the public also for their satisfaction, that 
in virtue of the orders I have received from his excellency. General 
Gage, according to the latest instructions he has received from England, 
that I have fuU power and authority to establish communities, grami anuxs 
sions, and confirm all titlbs of bvbry kind whatsoever." This 
.proglamation is signed by the governor, countersigned by the secretarj-, 
and endorsed as follows : *' Lieutenant Chapman will be pleased to 
direct that the within proclamation may be made public at Kaskaskia 
in the usual manner." 

We have here the proclamation of a public officer that under the 
" latest instructions" from England he has " full power and authority'' 
to resume the powers "suspended" under the proclamation of the king 
of October 7, 1763. We find then that the " pleasure of the king" 
had been communicated to his commander-in-chief in America, subse- 
quent to this proclamation, and prior to February 5, 1769, and that 
therefore the " suspended" powers were fully restored to Lieuteoaot 
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Colonel Wilkins, governor of llie Illinois country. It is a well settled 
principle of public law, and sanctioned by the Supreme Court of the 
United States, that the ' public acts of a public officer are jmma facie 
evidence that such officer possesses the legal power to do such acts. 
To charge, therefore, that the governor made this concession without 
authority, the onus of proof must devolve upon the party making the 
allegation. See 6 Peters, 728-729 ; also, 12 Peters, 437-438, in which 
the court say : " No principle can be better established by the author- 
ity of this court than ' that the a(?ts of an officer, to whom a public 
duty is assigned by his king, within the sphere of that duty, are prima 
facie taken to be within his power.' The principles on which it rests 
are believed to be too deeply founded in law and reason ever to be 
successfully assailed. He who would controvert a grant executed by 
the lawful authority, with all the solemnities required b)'' law, takes on 
himself the burden of showing that the officer has transcended the 
powers conferred upon him, or that the trajisaction is tainted with 
fraud." 

Now if the governor of the Illinois country, as we have fully shown 
that he possessed the power, did, subsequent to his proclamation, make 
the grant or concession in this case, then the grant is a legal grant, 
made by lawful authority, and passed all the right to the soil from the 
crown to the grantees. • 

The Supreme Court of the United States, in the case of Smith vs. 
The United States, (10 Peters, 331,) say: **In all our adjudications on 
either class of cases, we have considered the term lawful authorities to 
refer to the local governors, intendants, or their deputies; the laws and 
ordinances of Spain, as composed of royal orders, of those of the local 
authorities, and the usage and custom of the provinces, respectively, 
under Spain, thxU any inchoate or perfect title so made, granted, or issued, 
is legally made by the proper authorities.^^ 

This proclamation it will be seen bears date February 5, 1769, and 
his deed of concession bears date more than two months thereafter, to 
wit: on April 12, 1769. 

The committee, therefore, cannot resist the conclusion that this grant 
was made under "lawful authority;" that it possessed the ordinary 
legal requirements of a deed, and that the lands described therein were 
duly conveyed to the original grantees. 

The third proposition of the commissioners is that "the said conces- 
sion was on the part of Wilkins a speculating concession, who was to 
be equally interested with the other partners. This is seen in reference 
to the documents aforesaid." 

Now this position is assumed from an agreement entered into, or 
rather undertaken, by George Morgan and one James Rumsey, (see 
Am. State papers, vol. 2, p. 180,) dated June 26, 1769, in which they 
state: "We do hereby engage that each of the before mentioned per- 
sons shall assign over to the whole, and to Colonel Wilkins," &c.; upon 
which the following endorsement is made by Colonel WiJkins: "For 
form's sake I have registered the above ; but the grants therein alluded 
to are null and void until confirmed by the general's approbation, as 
they wtjre given on these conditions only, and can be of no effect until 
such approbation arrives ; and were granted for the good PMFEPffftJj^^ 
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represented to me." Without questioning the legal right of Morgan and 
Rumsey ** to engage" for several persons not parties to their under- 
taking, this paper does not, nor cannot alter the grant made more than 
two months prior to the signing of this paper, since upon the face of 
this grant no such "engagement" is expressed nor implied; and the 
governor says, '* for form's sake I have registered the above," and this 
will be null and void until the approbation of the general arrives. Now 
if the governor intends here to say, that the several grants to these 
persons, individually, will be null and void unless approved of by the 
general, he directly contradicts his proclamation of February 5, 1769, 
in which he says: "I have full power and authority to establish com- 
munities, grant concessions, and cofijirm all titles ofeoery kind whatever.'*^ 
It is evident, therefore, that he only intended to say by that endorse- 
ment, ** I cannot accept this conveyance unless it meets the approba- 
bation of the general." There is no evidence, nor neither is it pre- 
tended, even by the commissioners, that any interest whatever in the 
lands in question was ever conveyed to Colonel Wilkins. But it does 
appear that the lands were recognized as the lands of Baynton, Whar- 
ton, and Morgan, until they conveyed the same to Richard Winston; 
and that they were then known as Winston's lands, and were levied 
upon by a writ issued by the British court at Kaskaskia, on a judgment 
against Winston, and sold by a ministerial ottcer of the British govern- 
ment to John Edgar. 

The committee therefore decide it was not a " speculative conces- 
sion," but one made upon a fair consideration, as expressed upon the 
face of the grant itself. 

Their fourth objection is, that ** previously to the execution of the 
pretended patent, Edgar conveyed, by deed, to the said John Murray 
St. Clair, (a son of said governor) one moiety of this property claimed." 

The committee, from the papers accompanying this case, find that 
Governor St. Clair, as early as March 15, 1790, bad, by an entry in 
his record of confirmations, confirmed this claim to John Edrar ; and 
that his son, John Murray St. Clair, became the purchaser ot the one 
moiety on June 11, 1790, as appears from a deed duly recorded, (see 
exhibit D.) It is true, therefore, that John Murray St. Clair became 
the purchaser before the patent was issued by the governor, but sub- 
sequent to the confirmation. 

The fifth and last proposition is, that ^^ the said paper purporting to 
be a patent has never been, as was usual, countersigned by the secre 
tary." 

The committee do not think that the truth or falsity of the fourth and 
fifth objections Iw the commissioners can have any material bearing 
upon this case ; for if, as they believe, they have established beyond a 
doubt that the legal title to this land had passed from the British crown 
to the grantees, or, at least, that the grantees possessed such an in- 
choate title that the British government, according to their laws, cus- 
toms, and usages would have confirmed, then this government was 
bound in good iaith, and according to the usages and customs of nations, 
to have quieted the grantees in their titles to the lands in question. 
" The new government takes the place of that which has passed away." 
4 Peters, 512, also 7 Peters, 87, and 10 Peters, 330, where the same 
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doctrine is reviewed and confirmed. One of the conditions of the deed 
of transfer, from Virginia, and which was acceded to on the part of the 
United States, was declaratory of this principle of public law, to wit : 
'' That the French and Canadian inhabitants, and other settlers of the 
Kaskaskias, St. Vincent's, and the neighboring villages, who have pro- 
fessed themselves citizens of Virginia, shall have their possessions and 
titles cofffirmed to them, and be protected in the enjoyment of their rights 
and liberties." 

By the act of Congress entitled " An act for the revision of former 
confirmations, and for confirming certain claims to lands in the district 
of Kaskaskia," approved February 20, 1812, other commissioners 
were appointed to investigate and ** enquire into the validity of claims 
to land in the district of Kaskaskia, which are derived from confirma- 
tions made, or pretended to have been made, by the governors of the 
northwest and Indiana territory respectively." ** And they shall report 
to the Secretary of the Treasury, to be by him laid before Congress at 
their next session, their opinion on each of the claims aforesaid." 

We find a report submitted by this commission on claim No. 2,208, 
dated January 4, 1813, (see American State Papers, vol. 2, p. 188,) in 
which they say : 

" All the documents, together with a report relative to this claim, 
have been transmitted by the former Board to the government, to 
w^hich we beg leave to refer. It is only necessary further to remark, 
that the patent was issued after the powers of Governor St. Clair had 
ceased to exist in the Indiana territory. And, fi-om a view of all the 
facts, the commissioners are of opinion that the grant was a speculative 
one, the patent a nullity, and that this claim is founded neither in law 
nor equity, and, therefore, ought not to be confirmed." 

Your committee think they have fully answered all the objections 
here alleged in their answer to the report of the former Board, except 
the one '* that the patent was issued after the powers of Governor St. 
Clair had ceased to exist in the Indiana territory." 

We have shown, fi-om the governor's record of confirmations, that he 
had confirmed the title of the land in question to John Edgar as early 
as the 15th March, 1790; that he had delayed issuing the patent until 
August, 1800. It is true that in May, 1800, and before the patent was 
issued. Congress passed an act entitled "An act to divide the territory 
of the United States northwest of the Ohio into two separate govern- 
ments," yet it is also true that the separate government under this act 
was not organized until the 10th day of January, 1801, when William 
Henry Harrison was duly sworn into ofiice. — (See certificate of the 
secretary of state of Indiana, hereto attached, and marked exhibit E.) 
There can be no doubt of the le^al power of Governor St. Clair over 
the northwestern territory until this separate government had been fully 
organized, and until a successor was duly qualified. The committee, 
therefore, find that the patent was issued whilst Grovernor St. Clair was 
rightfully and lawfully governor of the northwestern territory. 

Your committee vrill again state, that they find, upon a full examina- 
tion of the facts, that the concession to the original grantees was made 
by Governor Wilkins; that he possessed lauoffd authority to ^^ grant war- 
ratUs qf survey and pass patents tor lands ; that the grant was sufficiently 
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definite as to determine with ordinary certainty the location of the lands 
granted ; in a word, that the concession possessed the legal require- 
ments of a grant, as laid down by the Suprenie Court in analagous 
cases ; that, therefore, this government, under the law of nations, as 
well as under every consideration of justice and equity, were bound to 
confirm their title to the land in question, independent of any action of 
the commissioners or of the governor of the northwestern territory. 

But we further find that Governor St. Clair, who acted on the living 
evidence then before him, and, in conformity to the acts of Congress 
and their instructions, did confirm to those claiming under the original 
grantees the lands in question, and issued a patent therefor. Even ad- 
mitting that the title from Governor Wilkins was defective, (which is 
not true in fact,) would not the confirmation by Governor St. Clair, 
and his patent therefor, forever estop the government of the United 
States from successfully asserting a claim to the lands so confirmed 
and patented ? To sustain this latter position, the committee refer to 
the following extract from the decision of the supreme court of Illinois, 
delivered by Justice Lock wood, in the case of Doe, on the demise of 
Moore and others vs. Samuel Hill, (Breese's Illinois Reports, 23(),) 
where this question is very ably considered. The court say: 

" The whole territory north of the river Ohio, and west of Penn- 
sylvania, extending northwardly to the northern boundary of the 
United States, and westwardly to the Mississippi river, was claimed 
by Virginia to be within her chartered limits, and during the revo- 
lutionary war her troops con(]uered the country, and Virginia came 
in possession of the French settlements situated on the Mississippi 
river. New York, Connecticut, and Massachusetts, also claimed por- 
tions of the same territory. Other States, whose limits contained but 
small portions of waste and uncultivated lands, contended that a por- 
tion of the uncultivated lands claimed by Virginia, New York, &c., 
ought to be appropriated as a common fund to pay the expenses of the 
war. Congress, to compose these conflicting claims and opinions, 
recommended to the States having large tracts of waste unappro- 
priated lands in the western country, to make a liberal cession to the 
United Stated of a portion of their respective claims, for the common 
benefit of the Union. Virginia, in pursuance of this recommendation, 
on the 1st of March, 1784, yielded to the United States all her right, 
title, and claim to the territory northwest of the river Ohio, upon cer- 
tain conditions. 

One of the conditions contained in the deed of transfer from \'ir- 
ginia to the United States, and acceded to by the United States, is as 
follows : *' That the French and Canadian inhabitants, and other set- 
tlers of the Kaskaskias, St. Vincents, and the neighboring villages, 
who have professed themselves citizens of Virginia, shall nave their 
possesfions and titles confirmed to them, and be protected in the enjoy- 
ment of their rights and liberties." The acceptance on the part ot the 
United States of the deed transferring this country, imposed on them 
the duty to have the possession^ and titles of the inhabitants ol' the coun- 
try confirmed to them ; but no steps were taken by Congress relative to 
this subject until the year 1788, when George Morgan and his asso- 
ciates presented a memorial to Congress, proposing, to purchase a 
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large trad of land in Illinois, on the Mississippi river, including all the 
French settlements on that river, and the premises in question. 

On this memorial, a committee of Congress made a detailed report 
to that body on the 20th June, 1788, wmch was agreed to by Con- 
gress, and thereby the recommendations of the report became a law ; 
such being the manner in which Congress, under the confederation, 
enacted laws. See 1st vol. Laws of United States, 580. 

The committee in their report say, that " they are of opinion that, 
from any general sale which may be made of the lands on the Missis- 
sippi, there should at least be a reserve of so much land as may satisfy 
all the just claims of the ancient settlers on that river, and that they 
should be confirmed in the possession of such lands as they have had 
at the beginning of the late revolution, which have been allotted to 
them according to the laws and usages of the governments under 
which the5^ have respectively settled." The committee, then, recom- 
mend that separate tracts be reserved, embracing within their limits 
all the claims of the inhabitants, as was supposed, for satisfying the 
*^ claims of the* ancient settlers," and for donations "for each of the 
families now living at either of the villages of the Kaskaskias, La 
Prairie du Rocher, Kahokia, Fort Chartres, and St. Phillips." 

They further recommended "that measures be immediately taken 
for confirming in their possessions and titles the French and Canadian 
inhabitants and other settlers on those lands, who, on or before the 
year 1783, had professed themselves citizens of the United States, or 
any of them, and for laving off* the several tracts which they might 
rightfully claim within the described limits." The report concludes as 
tmlows : " That whenever the French and Canadian inhabitants, and 
other settlers aforesaid, shall have been confirmed in their possessions 
and titles, and the amount of the s?nne ascertained, and the three addi- 
tional parallelograms for future donations, and a tract of land one mile 
square on the Mississippi, extending as far above as below fort Char- 
tres, and including the said fort, the building and improvements adjoin- 
ing the same, shall be laid off*, the whole remainder of the soil within 
the reserved limits above described shgjl be considered as pertaining 
to the general purchase, and shall be conveyed accordingly." " That 
the governor of the western territory be instructed to repair to the 
French settlements on the Mississippi, at and above the Kaskaskias ; 
that he examine the titles and possessions of the settlers, as above de- 
scribed, in order to determine what Quantity of land they may several- 
ly claim, which shall be laid off* for them cU their own expense ; and that 
he take an account of the several heads of families living within the 
reserved limits, in order that he may determine the quantity of land 
that is to be laidoff'in the several parallelograms, which shall be laid 
off" accordingly by the geographer of the United States, or his assistant, 
at the expense of the United States." ^ 

This report was subsequently recommitted to a committee, who, on 
the 28th of August, 1788, reported to Congress some alterations in the 
terms of the contract between Morgan and his associates and the United 
States, but no essential variations were made in relation to the French 
and other settlers on the land, except as follows : " That in case there 
are any improvements belopging to the ancient French settlers, without 
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the general reserved limits, the same shall also be considered as reserved 
for tnem in the sale now proposed to be made." This report was 
adopted by Congress. It may be here remarked that the contemplated 
sale to Morgan and others was never effected. On the report of another 
committee, mstructions were given by Congress to the governor of the 
western territory, dated 39th of August, 1788, from which I make 
the following extracts : 

** Sib: You are to proceed without delay, except while you are ne- 
cessarily detained by the treaty now on hand, to the French settle- 
ments on the Mississippi river, in order to give dispatch to the $everal 
measures which are to be taken according to the acts of the 20th June 
last, and the 28th instant, of which a copy is enclosed for your informa- 
tion." ** When you have examined the titles and possessions of the 
settlers on the Mississippi, in which they are to be confirmiti^ and given 
directions for laying out the several sauares, which the settlers may de- 
cide, as they shall think best among themselves, by lot, you are to re- 
port the whole of your proceedings to Congress." 

Whether the governor took any immediate steps to perform the duties 
enjoined on him by this letter of instructions and the acts of Congress 
of the 20th June and 18th of August, 1788, does not appear from the 
verdict, and I am not acquainted with any public document to ascer- 
tain the fact. But, that Congress did not consider that the power of 
the governor should cease upon his failure to " proceed without delay" 
to attend to his business, is evident from the act of Congress, entitled 
^^ An act for granting lands to the inhabitants and settlers of Vincennes 
and the Illinois country, in the territory northwest of the Ohio, and for 
confirming them in their possessions," passed 3d March, 1791. 

From a hasty perusal of this act it might be inferred that it was in- 
tended as a substitute for the acts of the 20th June and 28th August, 
1788, and consequently, a virtual repeal of them. I am, however, 
satisfied from a careful perusal of the act, that such was not the inten- 
tion of Congress, but that this]act was intended to embrace cases not 
included in the former acts, and repeals a part of the act of 28th Au- 
gust, 1788. That this is the ybject of this act, vnll appear from the 
following abstract of the different sections : Section one gives 400 acres 
to each of those persons, '* who, in 1783, were heads of families at 
Vincennes, or in the Illinois country on the Mississippi, and who since 
that .time have removed from one of the said places to the other." 
This section gives the donation, notwithstanding a removal from one 
place to another. By the second section, heads of families at Vincen- 
nes and the Illinois country, in 1783, who afterwards removed without 
the limits of the territory are, notwidistanding, entitled to the donation 
of 400 acres, made by resolve of Congress, on the 29th August, 1788; 
and the governor is directed to <* cause the same to be laid out for such 
heads of families, or their heir^ and to cause to be laid off" and con- 
firmed to such persons, the several tracts of land which they may have 
possessed, and which, before the year 1783, may have been allotted to 
them, according to the laws and usages of the government under which 
they may have respectively settled. Prodded, That if such persons, 
or their heirs, do not return and occupy the said land within five years, 
such land shall be considered as forfeited to, the United States." 
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One branch of this section gives the donation of 400 acres, notwith- 
standing the settler had moved out of the territory; and the other 
branch authorizes a confirmation of lands that ma}' have been possess- 
ed, according to the laws and usages, by allotment, but without a 
legal title to the fee. But in both cases the grant to be forfeited, in 
case the settler or his heirs do not return and occupy said land in five 
years. 

This section cannot be considered a compliance with the obligation 
resting on Congress, to confirm the French settlers in their possesdons and 
titles in pursuance of the deed of cession from Virginia. The confir- 
mation contemplated by the cession||Was an absolute assurance of the 
land to these persons, whether they occupied them or not. The third 
section of the act relates to other matters. 

The fourth section is as follows : ** That where lands have been 
actually imjyroved and cultwatcdy at Vincennes or in the Illinois country, 
under a supposed grant of the same by any commandant or court, claim- 
ing authority to make such grant, the governor of said territory be, and 
he is hereby, empowered to confirm to the persons who made such im- 
provements, their heirs or assigns, the lands supposed to have been 
granted as aforesaid, or such parts thereof as he in his discretion may 
judge reasonable, not exceeding to any one person 400 acres." This 
section evidently embraces only such cases as, from defect of power 
in the granting authority, left the settler without any valid title to sup- 
port his possession ; and hence it only operates on cases where the 
settler had actually improved and cultivated the land, and limits the 
extent of tlie confirmation to 400 acres. This, clearly, is not the con- 
firmation contemplated by the deed of cession. The deed of cession 
intended to secure the inhabitants in their titles, whether they culti- 
vated the land or not, and whatever might be the extent of their claim. 
This section, then, does not embrace the possessions and titles contem- 
plated by the deed of cession. The 5th, 6th, and 7th sections relate 
to other matters. 

The eighth and last section repeals "so much of the act of Con- 
gress of 28lh August, 1788, as refers to the location of certain tracts of 
land directed to be run out, and reserved for donations to the ancient 
settlers in the Illinois country ; and the govemor of the said territory 
is directed to lay out the same, agreeably to the act of Congress of the 
20th June, 1788." This section clearly recognizes the act of 20th June, 
1788, as in full force. From this review of the act of 1791, it will be 
perceived that all its provisions are in addition, and not repugnant to, 
nor in lieu of, the provisions of the act of 20th June, 1788. 

That portion ot the act of 1788 that relates to the confirmation of 
the title of the settlers, was in compliance with the obligation of duty ; 
the act of 1791 was prompted by a spirit of liberality towards persons 
who had recently, by the fate of war, become subjects and citizens of a 
government to which they were strangers, and was, no doubt, intended 
to conciliate and secure their attachment to the United States. If, then, 
the act of 20th June, 1788, is to be regarded as in force, notwithstanding 
the act of 1791, what power did it confer on the govemor of the north- 
western territory ? Doubtless, upon the change that was effected in 
the government when the French settlements were conqi^ered bV|t|ie 
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troops of Virgiqia, many fears would be excited in the minds of the 
inhaoitants, that the grants that had been made to them by the French 
and British governments would not be recognized by their conquerers. 

To allay any such fears, was probably the reason that induced Vir- 
ginia to require the confirmations of the titles and possessions of the 
French settlers ; and to effect so desirable an object, some act was 
required to be performed in pais, which could completely quiet all ap- 
prehensions. Could this be done by anything short of an ackowledg- 
ment on the part of the United States that they never would disturb 
such titles and possessions as their agents should determine to be valid? 
A deed of confirmation, or patent, would release all the interest of the 
United States in the titles and possessions of the settlers, and answer 
eflTectually the wise and benevolent object that Virginia doubtless had 
in view in requiring that the United States should confirm these titles 
and possessions. 

That Congress intended to clothe the governor with power to make 
confirmations of the possessions and titles of the French inhabitants of 
the Illinois country is sutficiently apparent from the language of the 
acts and instructions of 1788. Should any doubt, however, exist on 
the subject, the act of 1791, being a subsequent exposition of their 
intention and meaning, would remove it. By the fourth section of the 
act of 1791, " where any lands have been actually improved and cul- 
tivated at Vincennes, or in the Illinois country, under a supposed grant 
of the same, by any commandant or court claiming authority to make 
such grant, the governor of the said (northwest) territory hereby is 
empowered to confirm to the persons who made such improvements, 
their heirs or assigns, the lands supposed to be granted as aforesaid, or 
such parts," &c. 

That the governor should be empowered to confirm claims wliicli 
rested on the liberality of Congress only, and not those founded on 
previous right, and which the United States were bound to confirm 
by a solemn compact, is so inconsistent with reason that Congress 
ought not to be supposed to have intended any distinction. A refer- 
eitce to this statute, being in pari materiay is proper to ascertain the 
probable intention of Congress, if the acts and instructions of 1788 
are not sufficiently clear in themselves. 

That other statutes on the same subject may be consulted in con- 
struing what is doubtful, sec 4 Bac. Abr. 647, 1 Kent's Comm., 
page 433. 

The intention of the legislature should also be regarded, though 
seeming to vary from the letter. 4 Bac. Abr. 643. From the letter 
and spirit then of the acts of 1788, and the instructions of the same 
year, it appears sufficiently clear that the governor had power to make 
deeds of confirmation to the French and other inhabitants of the Illi- 
nois country. 

These deeds of confirmation must also be considered at least as 
prima facie evidence that they were rightfully made. The governor 
was authorized to confirm to the settlers their possessions and titles, 
and if his acts are not to be regarded, prima facie, as honestly and fairly 
done, what benefit would result to the settlers ? 

If, in order to show their deeds of confirmation, they must first give 
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evidence of the title to their land, then the confirmations of the gover- 
nor would be a farce, and the settlers would have been at the expense 
of surveying their lands for no useful purpose. But in truth, these 
confirmations were to be a benefit to the United States, as well as to 
the settlers. For by the settlers surveying their lands, and exhibiting 
their claims to the governor, the United States became apprised of the 
extent of those claims, and were thus enabled to ascertain what lands 
remained to them subject to be sold. It was a convenient mode of 
dividing the lands of individuals from the lands of the nation, and as 
an induc«ment for the settlers to survey their claims and adduce their 
titles towhe governor, he was authorized, should he, upon exam- 
ination, find them honest and fair, to relinquish all claim on the part of 
the United States to those lands. "A confirmation, at common law, 
is of a nature nearly allied to a release, and is a conveyance bf an 
estate or right in esse, whereby a violable estate is made sure and un- 
avoidable, or whereby a particular estate is increased." — 2 Bl. Com., 
325. Upon this definition of a confirmation, the confirmor, or those 
claiming under him, would not be permitted to deny the pre-existing 
estate in the cfmfirmee. The confirmoty and those claiming under him, 
would be estopped by his deed. But from an examination of the 
several acts of Congress relative to governors' cr)nfirmations, a higher 
character has been given them than that of mere confirmations. 

By tlie fi)urth section of the act entitled " An act supplementary to 
an act entitled 'An act making provision for the disposal of the public 
lands in the Indiana territory, and for other porposes,' passed 3d 
March, 1805," it is enacted, ** That the lands lying within tne districts 
of Vincennes, Kaskaskias, and Detroit, which are claimed by authority 
of French or British grants legally executed, or by virtue of grants 
issued under the authority of any former act of Congress, by either of 
the governors of the northwest or Indiana territories, and which have 
already been surveyed by a person authorized to execute such surveys, 
shall, whenever it shall be necessary to re-survey the same for the pur- 
pose of ascertaining the adjacent vacant lands, be surveyed at the ex- 
pense of the United States, any act to the contrary notwithstanding." — 
(3d vol. Laws of the United States, 671.) As I have been unable to 
find any act of Congress which gave to the governors of the northwest 
territory any power to make "grants," except the acts of 1788 and the 
act of 1791, 1 thence infer that the ''confirmations," contemplated by 
those acts were regarded by Congress in the nature of grants so far as 
the United States were concerned ; and if grants, a subsequent sale of 
the granted lands by the United States, although followed by a'patent, 
is void. In the act entitled ''An act respecting the claims to land in 
the Indiana territory and State of Ohio," passed 21st April, 18()6, the 
confirmations authorized by the acts of 1788 and 1791 are called 
"patents," and this, probably, is the more correct name by which to 
designate the instrument granted bv the governor under the act of 1788 
and 1791. 

The second proposition of the plaintiff* is, that Congress had recog- 
nized by their legislation the confirmations, and thereby had, if there 
was any defect of power in the governor, made his proceedings valid. 
The authority of the governor to confirm the titles ^a^d^ ^^ssessiona-of 
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the settlers under the acts of 1788 and the act of 1791 continued until 
the 26th of March, 1804, a period of nearly sixteen years, when a 
Board of Commissioners were appointed to sit at Kaskaskia, to hear 
proof relative to British and French grants, and report to the Secretary 
of the Treasury. 

This Board virtually superseded the powers of the governor. But 
nothing appears from the .acts of Congress in disapprobation of the 
proceedings of the governor, until the passage of an act on the 20ih of 
February, 3812, which authorized the register and receiver of the land 
office at Kaskaskia, and another person, to be appointed by jhe Presi- 
dent of the United States, to examine and inquire into iM validity 
of claims to land in the district of Kaskaskia, which are derived from 
confirmations made, or pretended to be made, by the governor of the 
northwest and Indiana territories, respectively, "and they shall report 
to the Secretary of the Treasury, to be laid by him before Congress at 
their next session, their opinion on each of their claims aforesaid." It 
will be recollected that the governor was directed, by the instructions 
of the 29lh August, 1788, to report his proceedings to Congress, and it 
is fair to presume that he kept Congress, from time to time, advised of 
his doings, for Congress had the subject repeatedly before them, and 
passed several acts, which, if they do not expressly sanction the pro- 
ceedings of the governor, do so impliedly ; at all events, as the gov- 
ernor continued to act for so long a period, with at least the tacit ap- 
probation of Congress, and his acts remaining unimpeached for a period 
of more than twenty years from the time his authority commenced, 
and the lessor's ancestor being an innocent purchaser, the soundest 
principles of policy, as well as good faith, require that the governor's 
"confarmations" should be considered, at least, prima facie^ valid. 
Upon both grounds, then, the plaintiffs are entitled to recover, un- 
less the defendant has shown an older title, derived under a French 
or British grant, or some fact that will invalidate the deed of con- 
firmation offered in evidence on the part of the plaintiffs. The first 
objection urged against the plaintiff^s right to recover, is that the gov- 
ernor had no power to make the confirmation. But if the views aft)ve 
taken are correct, the governor was authorized by the resolutions and 
instructions of June and August, 1788. The second objection is, that 
the governor exceeded his authority. It was urged in support of this 
objection that if the governor had power to confirm he was limited to 
four hundred acres. 

From the review, however, of the act of 1791, it appears that the 
limitation of 400 acres applies only to donations and clefective claims, 
and not to confirmations of valid or pre-existing rights. The third ob- 
jection is, that Congress have the power to nullify the acts of the gov- 
ernor, admitting he had power to make confirmations. 

This position is loo outrageous in a government of laws to merit 
any consideration. Congress have not, however, exercised any such 
power. The act of 1812 only authorized the register and receiver to in- 
quire into the validity of the governor's confirmations, and were to rep)rt 
their opinion to the Secretary of the Treasury, who was to lay the 
same before Congress, and it does not appear Congress ever passed 

any law on the subject of those confirmations, on wiich iheiCommis- 
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sioners reported an unfavorable opinion. The Secretary of the Treasury^ 
ho^vever, considered these connrmations void, and directed the sale of 
the land. But the Secretary had no power to order the sale of any 
lands except those belonging to the United States. If the governor's 
deeds of confirmation, or patents, were obtained by fraud or misrepre- 
sentation, the deed of confirmation or patent is good, until set aside by 
due course of law. The remedy of the second patentee, in such cases, 
is scire facias^ or a bill, or information in a court of chancery. See the 
case of Jackson vs. Latcion^ 10 Johns. Rep. 23, where it was decided 
that ** if a patent has been issued by fraud or on false suggestion, 
unless the fraud or mistake appears on the face of the patent itself, it is 
not void, but voidable only, by suit for that purpose." The fourth ob- 
jection is, " that the verdict is defective, because it does not appear 
that the premises lie within the limits prescribed by the resolutions of 
Congress passed in 1788." The answer to this objection is, that such 
proof was unnecessary, for by the resolution of August 28, 1788, the 
improvements of the settlers " were reserved for them," whether "the 
improvements were within or without the reserved limits." 

The last objection is, that the verdict does not find that the con- 
firmee had a previous estate in the premises for the deed of confirma- 
tion to act on. 

I am clearly of opinion, for the reasons heretofore given, that the 
confirmation was a release of the interest of the United States, and 
that the presumption was, that the deed of confirmation was made in 
a case authorized by the resolutions of June and August, 1788. If the 
governor's patent is to be considered as a technical deed of confirma- 
tion, ihen Vtih confirmor, and all claiming under him, are estopped. 
Upon the whole, the law arising on the special verdict, being in favor 
of the lessors of the plaintiff, the judgment of the circuit court must 
be reversed with costs, and the cause remanded to the circuit court of 
Monroe county, with directions to enter judgment for the plaintiffs 
agreeably to this opinion, and the circuit of Monroe county will make 
such order in relation to improvements on the premises, if any there 
are, as the statute and the facts of the case will warrant. Judgment 
reversed. 

It will be observed that this case was precisely similar to the one 
under consideration ; it was like this founded on a British grant, and 
had been confirmed and patented by Governor St. Clair. 

If the above decision be sound, (which your committee believe,) then 
there is a double obligation on Congress to grant relief to the grantees 
in this case, or those claiming under them. 

Your committee also find a report from the Committee on Private 
Land Claims, submitted to the Senate by Mr. Downs on the 11th 
February, 1848, in which they unanimously concur in the opinion of 
Judge Lockwood, and report a bill, which was passed by Congress, for 
the relief of the several petitioners, who had been confirmed in their 
title by the governor of the territory, and which had been re- 
jected, both by the commissioners appointed under the act of 1804 
and the act of 1812. Congress also recognized the obligations 
of the government to the patentees, where the governor had confirmed 
their claims, by their act of 2d July, 1836, by which they authorized 
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the executors of James O'Hara to locate six thousand six hundred acres 
of land. These claims had been rejected by the Board of Conunis- 
sioners, and were founded entirely upon the patents by the governor. 

The committee find a discrepancy between the number of acres, (al- 
though the metes and bounds are alike in both cases,) as set forth in 
Governor St. Clair's deed to Edgar and St. Clair, and the survey of 
the United States surveyor. The patent, after giving the metes and 
lx)unds, says, "and containing 13,9o6 acres," when, according to the 
surveyor, there is within the metes and bounds 23,900 acres. But in 
Jthis the committee are relieved from showing what they believe to be 
(the well settled principles of law, since the claimant in this case, who 
is legally entitled to the one undivided half part of the original grantt 
only asks authority to locate other lands, eaual in amount to the one 
half part of the 13,936 acres, being the number expressed in the gov- 
•ernor's patent. 

The memorialist's title is derived from the said John Murray St. 
Clair, by deed dated 24th October, 1836, whioh deed is duly acknow- 
ledged and recorded, as appears from a certified copy, with the papers 
in me case. 

The committee find that the petitioner is entitled to all the rights of 
John M. St. Clair under this grant, which is the one undivided half part 
thereof. But in view of the fact that the lands in question have beien 
-disposed of again by the government, and are now m the possession of 
third persons, and also in accordance with the prayer of the petitioner, 
jour committee are of opinion that relief should be granted, to the ex- 
tent at least of authorizing the petitioner to locate, free of cost, on any 
of the public lands subject to private entry, six tliousand nine hundred 
and sixty-eight acres; that amount being the one half of the number of 
acres as expressed in the patent of Governor St. Clair. They have, 
therefore, directed me to report the accompanying bill and recommend 
its passage. 
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APPENDIX TO REPORT IN GRAHAM'S CASE. 

Exhibit " A." — Concession by Governor Willkins. 
Exhibit " B."^Patent by Governor St. Clair. 
Exhibit " C." — Proclamation by Governor Wilkins. 
Exhibit " D." — Deed from Edgar to St. Clair. 
Exhibit " E." — Certificate of Secretary of State of Indiana. 
Document " F." — ^Extracts from records of register and law of the 
Territory. 



EXHIBIT A. 

To €dl people to uhom t/iese presents shall come: 

John Wilkins, esq., lieutenant colonel of his majesty's eighteenth, or 
royal regiment of Ireland, governor and commandant throughout the 
Illinois country, sends greeting: 

Whereas, the cultivation of lands not yet appropriated is essential 
and useful towards the better peopling and settlement of said country, 
as well as highly advantageous to his majesty's service, in the raising, 
producing, and supplying provisions for his majesty's troops now sta- 
tioned, or hereafter to be stationed, in the said country of the Illinois. 

And whereas, John Baynton, Samuel Wharton, and George Morgan, 
of the city of Philadelphia, in the province of Pennsylvania, merchants, 
trading in this country with provisions, and being now in want of a 
tract of land, for range for cattle, and for tilling for grain, as well as 
for other uses ; and have, in order the more efltectually to answer the 
salutary purposes aforesaid, undertaken and engaged immediately to 
settle and cultivate a certain quantity or portion of land in the said 
country: Now, know ye, that the said Jonn Wilkins, by virtue and 
power of the authority to him given by his majesty's orders, for the 
oetter settlement of the colony, and in consideration that the said John 
Baynton, Samuel Wharton, and George Morgan, their heirs or assigns, 
or either of them, or other persons by them appointed, shall im- 
mediately settle upon and cultivate the lands and premises hereinafter 
bounded and described, or part or parcel thereof, as well as in consi- 
deration of the said John Baynton, Samuel Wharton, and George Mor- 
gan, their heirs, or assigns, or either of them paying to his present ma- 
jesty, his heirs and successors, such quit-rents for the same as shall 
hei eafter be demanded by his majesty, his heirs, or successors, for the 
like quantity of lands that may be granted to the country aforesaid, 
whenever a civil government shall be established therein : 

Hath given and granted, and by these presents do give, and grant, 
and confirm, unto the said John Baynton, Samuel Wharton, and George 
Morgan, their heirs, or assigns, in severalty, as tenants in common, and 
not as joint tenants, all that piece or parcel of land situated, lying, and 
being on the north side of the road, between the village of Prairie du 
Rocker and Kaskaskia, in the country aforesaid, beginning at the foot 
Rep. Com. 622—2 
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of a rock on the west side of a large run or gully, issuing from the 
hills, and on the west side of a wood, between Prairie du Rocker vil- 
lage and the Grand Prairie, which prairie is parcelled out to numbers 
of French inhabitants; running from the foot of the aforesaid rock east- 
ward across the run at the foot of, and parallel to, a ridge of rocks and 
hills, which divide the upper from the lower grounds, to a large run or 
gully which issues from the aforesaid hills on the north side of the 
aforesaid Grand. Prairie, and at about half the distance of the road 
through it from west to east; thence up said gully, north, thirty degrees 
east to the main or principal branch of the Kaskaskia river; thence up 
the several courses of the said river, until met by a right line, drawn 
from the first mentioned foot of a rock at the place of beginning, run- 
ning north, thirty degrees east, to the said river Kaskaskia ; thence 
south, thirty degrees west, to the aforesaid foot of a rock at the place 
of beginning.; together with all and singular the premises, meadows, 
pastures, feedings, trees, woods, underwoods, ways, paths, passages, 
waters, water courses, easements, profits, commodities, advantages, 
emoluments, hereditaments, and appurtenances whatsoever, to the said 

Eiece or parcel of land belonging, or in any wise appertaining. To 
ave and to hold the said piece oi ground and premises unto the said 
John Baynton, Samuel Wnarton, and George Morgan, their heirs and 
assigns, forever. Subject and liable to the payment of the quit-rents 
that shall be demanded, as aforesaid, on the part of his maje6t}% his 
heirs, and successors, forever. 

In witness whereof, the said John Wilkins hath hereunto set his hand 
and seal at arms, at Font Chartres, this twelfth day of Aprils in the ninth 
year of the reign of our sovereign lord George the Third, king of Great 
jBritain, France, and Ireland, &c., &c., and in the year of our Lord 
one thoxtsand seven hundred and siaOy^nine. Not to interfere with any 
former grants. 

The foregoing to be void if disapproved of by his majesty or the com- 
mander-in-chiet; the whole being done with a view to benefit bis 
majesty's service in the country aforesaid. 

JOHN WILKINS, 
LietUenant Colonel commanding in the Illinois country. 

J. RUMSEY, 

Secretary* 

By order of the governor and commandant. 
A true copy. 

WILLIAM ARUNDEL. 



EXHIBIT B. 

Territory op the United States, ) 

Northwest of Ohio, > **' 

Arthur St. Clair, governor of the territory of the United States north- 
west of the Ohio, to all persons who shall sec this present, greeting: 

Be it known, that in pursuance of the acts of Congress of the 20tli 
June, the 28th August, in the year of our Lord 1788, and the instruc- 
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lions to the governor of the said territory of the 29th August in the 
same year, to inquire into the titles and possessions of the French and 
Canadian inhabitants and other settlers in the Illinois country, and at 
Vincennes on the Wabash, the claims which have been presented have 
been duly examined, and John Edgar, esq., of the county of Randolph, 
and John Murray St. Clair, of Westmoreland county in Pennsylvania, 
gentlemen, lay claim to two certain tracts or parcels of land now lying 
and being in the county of Randolph, and bounded in the manner fol- 
lowing, to wit : 

Beginning at a walnut tree on Kaskaskia creek, and running from 
thence south thirty degrees west, two thousand nine hundred and sixty 
perches to a stone, thence south sixty degrees, east eight hundred and 
eighty-eight perches to a stone, thence north thirty degrees east, two 
thousand ana eighty perches to a hickory on the bank of the Kaskas- 
kia, thence northwest and with the different meanders of the creek to 
the place of beginning ; having the ledge of rocks on the southeast, 
the Kaskaskia creek on the northwest, and joining Nicholas Jarrot on 
the southwest, and containing thirteen thousand nine hundred and 
thirty-six acres, to which, for anything that appears to the contrary, 
they are rightftdly entitled, having been granted by Lieutenont Colonel 
WUkins, commandant for British in the Illinois country, to Baynton, 
Wharton and Morgan, and transferred by George Morgan, agent for 
Baynton^ Wharton, and Morgan, on the 6th day of March, J 774, to 
Richard Winston, and sold at public sale as the property of him, the 
said Richard Winston, by order of the court at Kaskaskia, to satisfy a 
judgment against him m the said court, and purchased by the said 
John Edgar, and transferred to him as the highest bidder, by the proper 
officer ; and afterwards, to wit, on the eleventh day of June, in the 
year of our Lord one thousand seven hundred and ninety-one, one 
equal and undivided half of the same was sold by the said John Edgar 
to John Murray St. Clair aforesaid, and conveyed to him, his heirs and 
assigns, by deed of bargain and sale. Now to the end that the said 
John Edgar and John Murray St. Clair, may be forever auieted in the 
possession of the same, I do, by virtue of the acts ana instructions 
of Congress before mentioned, confirm unto the the said John Edgar 
and John Murray St. Clair, their heirs and assigns, as tenants in com- 
mon, the above described tract or parcel of land, containing thirteen 
thousand nine hundred and eighty-six acres, together with all and 
singular the appurtenances whatever, the i5aid described tract of land 
wiui the appurtenances, to them the said John Edgar and John Murray 
St. Clair, and to their heirs and assigns, as tenants in common forever* 
Saving, however, to all and every person or persons their rights to the 
same or any part thereof, founded in law or equity, prior to those on 
which the claim of the said Edgar and St. Clair are founded. 

In testimony whereof, I have caused the seal of the territory to be 
affixed hereunto, at Cincinnati, in the county of Hamilton, on the 
twelfth day of' August, one thousand eight hundred, and in the twenty- 
fifth year of the independence of the United Slates. 

A. ST. CLAIR. 

A true copy — attest : 

J. FINNY, Deputy Clerk. > 
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EXHIBIT C. 

PBOCLAMATION. 

Par Monsieur Jean Wilkins, Lieutenant Colonel du dixhuitieme regi- 
ment d'infanterie de la majesty Britannique autrement roiate Irlandois* 
gouverneur et commandant du pais des Illinois, &c. 

Vu que j'ai rendu une ordonnance datee du 21m November, 1768, 
dans laquelle entre autres choses, j'ai fait sentir la necessity de faire en 
registrer au secretariat tons les titres et actes generalement quelque- 
conques, concernant tons les biens fonds occup^s dans ce pais pour 
plus grande surety des habitants, et pour observer et confirmer les dils 
titres, aiant commands que cela se fit dans ce dessein salutaire. Per- 
sonne n'a cependant eut egard a un ordre si necessaire, et lorsqu'on 
examineraient les titres dn leurs biens legalement confisqu^s au profit 
du roi celte negligence pourroit avoir des suites facheuses, tant pour les 
proprietaires actueles des terres, des maisons, &c., que pour ceux qui 
pourraient a I'avenir posseder les dits biens dans I'etat irregulier ou se 
trouvent a present les dits titres. 

A ces cause j'ordonne et enjoins encore une fois qu'on le fasse etque 
les dits titres soient durement examines de fa^on que tous ceux qui'il y 
a de defectueuses dans les dits titres et qui pourroit etre legalment 
rectifie pussent etre supplie pour le bien des habitants de ce pais, en 
s'addressant au Sieur. Guillaume Muray qui ferat une etat convenable 
du contenu de leurs titres pour metres presents enfin de faire en regis- 
trer le dit etat faute de quoi les dites terres et maisons seront presents 
jusque a ce que le roi ait faite connoitre son intention a ce sujet pour le 
service des habitants qui de tems a autre viendront s'etabUr dans ce 
pais, je fais semblablement, savoir au public pour sa satisfaction qu'en 
vertu des ordres que j'ai re^u de son excellence Monsieur le General 
Gage, suivant les derniers instructions qui lui ont ele envoyees d* Angle- 
terre que j'ai plein pouvoir et autorite pour etablir des communautes, 
donner des concessions et confirmer tous les titres de quelque es 
pece et denomination generalement quelqu'on que, de la maniere qui 
me paroitra le plus convenable et le plus presidente pour procurer I'ad- 
vantage des habitants et sagement gouverner ce pais, je defende aussi 
a toutes personnes de sortir de ce pais, sans avoir premierement fait 
duement connoitre ses titres de tous les biens fonds que les dits titres 
reclament, dans ce pais, enfin qu'en cas de desobeissance les dits biens 
fonds que les dits personnes possedent actuellement ou qu'elles recla- 
ment soit prises pour I'usage et le profit du roi. 

En outre je defends a qui que ce soit de deplacer de truire ou em- 
porter les materiaux des maisons a present sur pi6, non plus que les 
entourages qui se trouvent dans se pais a moins que je ne leurs en aie 
au parravant accorde la permission. 

Donn6 a Fort de Chartres, sign6 de ma main et scell^ de mes armes 
le 5m Fevrier, 1769. 

JNO. WILKINS, Commandant^ [sbal-] 

Par ordre de Monsieur le Gouverneur et Commandant. 

J. RuMSSY, Secretaire. . ^ i 
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Endorsed on said ptoclamation, to wit : 

Lieutenant Chapman will be pleased to direct that the within pro 
claxnation may be made public at Kaskaskia in the usual manner. 

JNO. WILKINS. 
Fort Chartrbs, February 10, 1769. 

Ilunois Territory, ) 
Randolph cottnly. ) 

I, William Arundel, do hereby certify that this and the two fore- 
going pages is a true copy of the original on file in my office. 

In witness, 1 have set my hand and affixed the seal of said office 
r -| at Kaskaskia, this ninth day of November, in the year of our 
^ ' *-■ Lord one thousand eight hundred and nine. 

WILLIAM ARUNDEL, Recorder. 



PROCLAMATION 

By Mr. John Wilkins^ LietUenant Colonel of the ISth regiment of infantry 
of his Britannic majesty, governor and commandant of the country of H- 
linois. 

Whereas, I have issued an ordinance dated 21st November, 1768, 
in which, among other things, I have shown the necessity of having all 
titles and deeds generally, concerning all real estate owned in this 
country, registered in the secretariat (or secretary's office.) This 
salutary measure has been ordered for the greater security of the in- 
habitants, and for the acknowledgment and confirmation of the said 
titles. 

No person having, however, paid attention to so necessary an order, 
and, ou the examination of the titles of their property legally confis- 
cated to the king, this negligence might leave unpleasant consequences 
as well for the actual proprietors of the lands, houses, etc., as for those 
who may hereafter possess the said property in the disorderly state 
their said titles are now in. For this reason, I again order and enjoin 
that this may be done, and that the said titles be strictly examined in 
order that all there may be faulty in the said titles, and thai can be 
legally rectified, may be supplied for the benefit of the inhabitants of 
this country by applying to Mr. William Murray, who will make 
proper statements of the contents of their titles, to be presented to me 
m order to have the said statements registered, in default of which the 
said lands and houses shall be retained till such time as the king shall 
have signified his pleasure on the subject, for the use of the inhabitants, 
who, from time to time, shall come to establish themselves in this 
country. 

I give notice to the public also, for their satisfaction, that, in virtue 
of the orders I have received from his excellency General Gage, ac- 
cording to the latest instructions he has received from England, that I 
have/uiZ power and authority to establish communities^ grant concessions, 
and c(mfirm all titles of every land whatsoever, in the manner that may 
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seem to me most suitable, and the best adapted to obtain the wellfare 
of the inhabitants and the wise government of this country. I also 
prohibit all persons leaving this country without having first had duly 
examined their titles to all the real estate they claim in this country, so 
that in case of disobedience, the said real estate which the said persons 
actually possess or claim, shall be confiscated to the king. 

I besides prohibit any person whosoever, displacing, destroying, or 
carrying away the materials pf houses now standing, as well as the 
fencing which exists in this country, unless I shall have first accorded 
them the permission so to do. 

Given at Fort Chartres, signed by my hand and sealed with my 
arms, February 5, 1769. 

JNO. WILKINS, Commandant, [seal.] 

By order oF Monsieur the governor and commandant. 
J. RuMSEY, Secretary. 

Endorsed on said proclamation, to wit : 

Lieutenant Chapman will be pleased to direct that the within procla- 
mation may be made public at Kaskaskia in the usual manner. 

JNO. WILKINS. 
Fort Chartrbs, February 10, 1769. 

Illinois Territory, ) 
Randolph county. ) * ' 

I, William Arundel, do hereby certify, that this and the two fore- 
going pages is a true copy of the original on file in my oflSce. 

In witness, I have set my hand and affixed the seal of said office at 
Kaskaskia, this ninth day of November, in the year of our Lord one 
thousand eight hundred and nine. 
[seal.] WILLIAM ARUNDEL, Recorder. 

Washington, February 7, 1855. 
I certify that I have carefully examined and compared the original 
and translation of the proclamation of John Wilkins, on the preceeding 
pages of this paper, and that I find the translation to be literally cor- 
rect. 

JOHN F. CALLAN, 
Clerk to MUiiary Committee of the U. S. Senate. 
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EXHIBIT D. 

Know all men by these presents, that I, John Edgar, of the village 
of Kaskaskia, merchant, for and in consideration of one phaeton and 
harness, valued at two hundred dollars, to me in hand dehvered, have 
bargained, sold, aliened, released, and confirmed, and by these presents 
do alien, bargain, sell, release, and confirm, unto John Murray St Clair, 
of the county oi Westmoreland, in the State of Pennsylvania, one equal 
and undivided half of a certain parcel of land laying and being in the 
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county of St Clair, in the western territory of the United States, be- 
tween the village of Kaskaskia and Prairie du Rocher, and which was 
purchased by me at public sale by order of the syndic of Kaskaskia, 
as the estate of Richard Winslow, deceased, to him the said John 
Murry St. Clair, to have and to hold, and his heirs, executors, or as- 
signs forever. In witness whereof, I have hereunto set my hand and 
seal, at Kaskaskia, the 11th day of June, 1790. 

JOHN EDGAR, [seal.] 

Signed, sealed, and delivered in the presence of^ — 

WiNTHROP SaROANT, 

A. Sprangb. 

Registered in Register A, folio 6. 

WILLIAM ST. CLAIR, 

Recorder. 

House of Representatives, 

Febrmry 8, 1855. 
I have compared the within with, and find it to be a correct copy of, 
the original deed on file in the Clerk's Office of the House of Ilepre- 
sentatives. 

S. L. RUSSELL. 



EXHIBIT E. 

Journal of (he proceedings of the Executive Government of the Indiana 

Territory. 

St. Vincentiesj July 4, 1800. — This day the government of the Indi- 
ana Territory commenced, William Henry Harrison having been ap- 
pointed governor, John Gibson secretary, William Clarke, Henry 
Vanderburgh, and John Griffin, judges in and over said Territory. 

The secretary having arrived in the Territory, and the governor 
being absent, July 22, 1800, the following appointments were made, &c. 

January 10, 1801. — ^William Henry Harrison, esq., the governor, 
having arrived at the seat of government, the usual oaths were ad- 
ministered to William Clarke, esq., first judge by the governor. He 
then administered the usual oaths to the governor, and the governor to 
the secretary, and to the two other judges of the supreme court. 

January 10. — The governor issued a proclamation for the meeting 
of the legislature, and requiring the attendance of the judges of the 
Territory on Monday, the 12th instant, at St. Vincennes, for tlie pur- 
pose of adopting and publishing such laws as the exigencies of the 
government may require, and for the performance of such other acts 
and things as may be deemed necessary, and conformable to the ordi- 
i nances and laws of Congress for the government of the Territory. 
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State op Indiana, to loit : 

This certifies that the foregoing is a correct extract from the journal 
of the proceedings of the executive government of the Indiana Ter- 
ritory. 

In testimony whereof, I, William Sheets, secretary of state of the 
State of Indiana, have hereunto set my hand, and aflSxed 
[l. s.] the seal of said State, at Indianapolis, the 19th day of 
December, 1843. 

WILLIAM SHEETS. 



DOCUMENT F. 

Claimants John Edgar and J. 3f. St. Clair — 2,208. 

Thirteen thousand nine hundred and eighty-six acres of land in the 
county of Randolph, confirmed to these claimants by Governor Si. 
Clair, as per patent dated 12th day of August, 1800, and as having 
been granted oy Lieutenant Colonel Wilkins, British commandant in 
the lUinois country, to Baynton, Wharton and Morgan, and by the said 
Morgan, agent for Baynton, Wharton and Morgan, conveyed the 6th of 
March, 1774, to Richard Winston, and, as his property, sold at public 
sale by virtue of a judgment and execution asainst him in the county 
court of Randolph, and purchased by John Edgar, one of these claim- 
ants, who afterwards, to wit: on the 11th day of June, 1790, an equal 
and undivided half of the same sold and conveyed to John Murry St. 
Clair, which said tract of land in the patent is clescribed as follows, to 
wit: Beginning at a walnut tree on the Kaskaskia river, and thence 
south 30o west 2,960 perches, to a stone ; thence south 6lo east 888 
perches, to a stone ; thence north 30° east 2,080 perches, to a hickory 
on the bank of the Kaskaskia ; and thence northwest and west, the dif- 
ferent meanders of the river, to the place of beginning, having the ridge 
of rocks on the southeast, the Kaskaskia river on the northwest, the dif- 
ferent meanders of the river, to the place of beginnine, and joining 
Nicholas Jarrot on the southwest, containing thirteen Uiousand nine 
hundred and eighty-six acres- 
Confirmed by Governor St. Clair. 

Note. — See document on this subject in the office of the recoider oi 
the county of Randolph, book G, page 131. 

United States Land Office, 
Register's Office^ Kaskaskia^ March 15, 1842. 

I, Miles Hotchkiss, re^ster of the land office at Kaskaskia, do hereby 
certify the aboVe transcript to be a true and correct copy of the record 
of confirmations of ancient French claims now in my office, and that I 
have carefully examined and compared the same, and it is found to be 
correct. 

M. HOTCHKISS, RegiMer. 
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Extract from the Laws of the Territorial Government of the Northicest and 

Indiana Territories. 

AN ACT Bupplementary to the act entitled ** An act levying a territorial tax on land," and 
proTiding for a territorial tax for the year one thousand eight hundred and one. 

• ,• • # # # # 

Section 21. And be it further enacted. That so much of the afore- 
recited act as permitted non-resident proprietors to pay their taxes to 
the treasurer of the Territory, also so much of said act as authorized 
the auditor to receive the entries of lands of non-resident proprietors, 
and all such other parts of said act as come within the purview of this 
act be, and the same are hereby, repealed. This act, together with 
such parts of the afore-recited act as are not repealed by the alterations 
and provisions of this act, shall continue and be in force from and after 
the passing hereof until the first day of March, in the year of our Lord 
one thousand eight hundred and two ; and for the purpose of collecting 
taxes that may before that time be imposed under this or the above- 
recited act, but for no other purpose, it shall continue in force till all 
such taxes are collected, and no longer. 

EDWARD TIFFIN, 
Speaker of the House of Representatives. 

ROBERT OLIVER, 

President of the Council. 

Approved the 9th December, A. D. 1800. 

A. ST. CLAIR. 

I hereby certify that the foregoing is a true copy from the pamphlet 
Laws of the Northwestern and Indiana Territories in my possession. 

PETER FORCE. 
Washington, June 3, 1848. 

Rep. Com. 522 3 
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IN THE SENATE OF THE UNITED STATES. 



FsaBVABT 16, 1855.— Ordered to be printed. 



Mr. Johnson made the following 
REPORT. 

[To accompany bill H. R. 611.] 

The Committee an Mi^ary Affairs^ to wham tva^ referred the memorial of 
Captain William G. Prestonj fuzvijig /iM the same under cansiderationf 
report: 

It appears that Captain William 6. Preston, during the Mexican 
war in June, 1846, raised a company at Ozark, Arkansas, and marched 
it from that place to Washington, in the same State, where it was mus- 
tered into the service of the United States. The distance from, the 
place of enrolment to that of enlistment is 185 miles, and the time oc- 
cupied in the march was from ten to eleven days, during which time 
the expense of subsisting this company (Company H, Arkansas 
mounted volunteers) was paid by Captain W. 6. Preston out of his 
own })ocket, and amounted to about $538. 

It is admitted that the company consisted of four oflBcers and 
8eventy-sjx privates, and the testimony of several respectable wit- 
nesses is adduced to prove the fact ot enrolment and enlistment, as 
staled above, and that they believed, and it was generally understood, 
that these expenses were incurred by Captain W. G. Preston. The 
Treasury Department refused to pay tne account because the vouchers 
for the disbursement did not accompany the account, as reauired by 
the rules of the department, and the Military Conomittee of the House 
of Representatives reported the bill, reducing the amount to be paid to 
Captain W. G. Preston from $538 05 to $375 25. 

The committee consider the account sufficiently supported by the 
affidavits accompanying it, and as Congress has frequently allowed 
claims of this kind upon similar testimony, they report the bill to the 
Senate, without amendment, and recommend that it may be passed. 
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IN THE SENATE OF THE UNITED STATES. 



Febeuart 17, 1855. — ^Ordered to be printed. 



Mr. Allen made the following 
REPORT. 

[To accompany bill S. 406.] 

The Committee on PensionSj to whom teas recommitted the biU S. 406, and 
report and papers in the case of the heirs of Stephen Morrelly who claim 
arrears of pension alleged to have been due their deceased father ^ respect- 
fully report: 

That they have given the case a careful and thorough investigation, 
aided by the Commissioner of Pensions, and are satisfied that the opin- 
ions and conclusions of their former report are erroneous, and based 
upon a misconception of the construction given to the law in the prac- 
tice of the bureau. 

The facts relating to the services of the deceased Morrell are as fol- 
lows: 

" Stephen Morrell enlisted for the term of one year into the United 
States army in the war of 1812 with Great Britain, and was appointed 
a sergeant m Captain Chadwell's company, 33d and 34th consolidated 
regiments, under the provisions of the act of January 29, 1813. He 
served out his period of enlistment, and was honorably discharged by 
the commanding officer of his regiment at Plattsburg, on the 26th day 
of ,1814. 

" It further appears that the said Morrell was wounded while in the 
line of his duty at the Lacole Mills, on the 30th day of March, 1814» 
in the province of Lower Canada, as more particularly specified in the 
certificate of the surgeon of his regiment. The aforesaid certificate, in 
duplicate, and the discharge was delivered to the deceased at the time 
of their date. The said Stephen Morrell immediately after the war 
settled in New Brunswick, and continued to reside there until the year 
1846, when he died. It is clearly proved that during his life he suf^ 
fered severely from the efiect of his wound, received m the service of 
his country, and that it most probably tended to shorten his days." 

The claim presented by the heirs is for arrears of pension from the 
date of the wound to the death of said Morrell, and is simply a claim 
for back pension, which the general laws do not recognize, and the 
committee have repeatedly refused to sanction. 

Notwithstanding the language of their former report, the committee 
are now clearly of opinion that the pensions provided m the act of January 
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•29, 1813, (under which Morrell enlisted,) and which were to be paid 
^* at such rate and under such regulations as are now or may hereafter 
be directed by law," were controlled by the 4th section of the act of 
April 10, 1806, re-enacted as the 2d section of the act of May 20, 1820, 
as follows : " That the right any person now has, or may hereafter ac- 
^quire, to receive a pension by virtue of any law of the United States be 
►considered to commence at the time of completing his testimony," &c. 
t-Under this regulation, existing and in force since 1806, and uniformly 
applied by the bureau, unless under express enactment to the contrary, 
iin special cases and in reference to particular classes, Morrell, had he 
-applied in his lifetime, would not have been "entitled to half-pay from 
ithe date of his disability," as stated in the former report, but would 
have received his pension only from the date of his application and 
K^ompletion of proofs. This bemg true, and said Morrell having never 
applied or presented evidence of Tiis right to a pension, it is clear that 
his heirs cannot now be entitled to arrears of pension to which he him* 
self had no claim founded in law. With the death of said Morrell all 
»claim to an invaUd pension through him and by virtue of his services 
and disability ceased ; and neither his widow or minor children would 
have been entitled to any pension unless it could have been shown that 
•he died of wounds or disease incurred in the service in the line of duty. 

The committee deem the action of the Commissioner in rejecting this 
'claim right and proper, and they find nothing in the facts which recom- 
mends the case to the special consideration of Congress. They do not 
believe the claim to have any foundation in law or equity; and they 
recommend that the bill heretofore reported for the relief of the heirs of 
^Stephen Morrell, deceased, be laid on the table, and that the following 
.resolution be adopted : 

Resolved, That the prayer of the heirs of Stephen Morrell be rejected. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbeuart 17, 1855. — Submitted and ordered to be printed. 



Mr. Slidell made the following 

REPORT. 

The Committee on Foreign Relations^ to wham was referred the memorial of 
Robert M. Hamilton, United States consul at Montevideo, praying com^ 
pensation/or diplomatic services, have had (he same under constderation^ 
and now report: 

That this claim was referred to the committee at the first session of 
the present Congress, and, after a full and careful examination, reported 
upon adversely. The additional papers filed with the present applica- 
tion relate only to matters which were fully considered by the commit- 
tee at the last session, and they find nothing in them to change the 
views then entertained. They then adopt and re-affirm the report in 
this case, made July 1, 1854, and ask to be discharged from Tiie fur- 
ther consideration of the subject. 



In thb Sbnatb of thb United Statbs. — July 1, 1854. 

The Commttee on Foreign Relations, to whom was re/erred the memorial of 
Robert M. Hamilton, United States consul at Montevideo, praying com*- 
penuuionfor diplomatic services, having had the same under connderaiionr 
respectfully report : 

In his memorial, Mr. Hamilton represents that, as consul at Monte- 
video, from the year 1838 up to that time, he had been the sole accred- 
ited agent of the United States near that government. That, in con- 
sequence of the war pending between that country and Buenos Ayres, 
nearly bis whole time was taken up in performing diplomatic duties, in 
nowise appertaining to his consular office. That for these services he 
has received no compensation whatever, and that his consular fees 
during the time amounted to only $500 a year. 

From a letter of the Secretary of State, to whom this memorial was 
referred, dated February 6, 1851, it appears that •* Mr. Hamilton was 
appointed United States Consul at Montevideo in 1833, at which place 
a legation of the United States had nev^ been established. That en- 
tirely uninstnicted and unauthorized by the department, except in two 
cases of claims of our citizens against the oriental republic, hereinafter 
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tnentioned, he entered into correspondence direct with that goverament, 
touching the protection of the interests and persons of our citizens, 
copies of which were, from time to time, transmitted to the depart- 
ment. That on the 27th August, 1846, Mr. Hamilton was requested 
by the department to obtain from the oriental republic a release of any 
interest it might have in the claim of Commodore Danels on the govem- 
tnent of Columbia; and on the 1st December, 1847, he was instructed 
to demand of that republic that the arrears of interest due Messrs. W. 
Musser & Co., under the arrangement made with Commodore Turner, 
for gunpowder seized, be paid at once, and that the payments to be- 
come due be punctually met." 

It further appears from said letter, that " in February, 1846, Mr. 
Hamilton, through his agent, presented a claim to that department for 
compensation for diplomatic services for seven years, which was reject- 
ed on the ground that the act of May Ist, 1810, prohibited such pay- 
ments, unless to persons regularly appointed ; and further, that the de- 
partment had never regarded Mr. Hamilton as a diplomatic agent of 
the government, and, until the presentation of that claim, was not 
aware that he regarded himself in that light." 

All the precedents referred to by the memorialist, in support of his 
claim, relate to secretaries of legation performing di|>lomatic functions 
in the absence of the minister, except four, two of which provided com- 
pensation for consuls performing diplomatic services during the tempo- 
rary suspension of regular diplomatic relations previously established, 
and the others to informal agents specially charged with such services. 
And further, after having caused a careful examination to be made of 
all the precedents in such cases, your committee have been unable to 
find a single instance in which such claims have been allowed to 
United States consuls, except those cases in which, during the tempo- 
rary absence of the minister, or suspension of diplomatic relations, the 
consul has been placed in charge of the archives of the legation, or 
specially instructed to perform such duties. 

From this practice, founded in, and sustained by, considerations of a 
just Bj\d wise policy, your committee find nothing in this case to justify 
a departure. They therefore recommend that the claim be rejected- 
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IN THE SENATE OF THE UNITED STATES. 



Febkoakt 17, 1855. — Ordered to be printed. 



Mr. Benjamin made the following 

REPORT. 

[To accompanj bill S. 673.] 

The Committee on Private Land Claims^ to whom vxis referred the ^petition 
of Cephise Piseros, widow of Louis Labranchej praying the confirmation 
of title to a certain tract of land, haxe had the same under considerationy 
and submit the following report : 

It appears that Jean Fran9ois Piseros, father ol* the petitioner, tiled 
a claim before the comniissioners appointed to adjust private land 
claims in the State of Louisiana, to certain lands by virtue of conces- 
sion, cultivation, &c. ; that said commissioners recommended that the 
claim of said Piseros, which they classed as No. 88, (see American 
State Papers, vol. 2, page 323,) and which contained fifteen arpents 
front, be confirmed. It further appears that one Adelard Forticr, who 
claimed in right of Augustin MenUlon, was confirmed in his claim, (see 
American State Papers, vol. 3, page 227,) classed as claim No. 4§8 
which contained about twenty-one arpents in front, which latter claim 
was founded on possession and cultivation for more than ten con- 
secutive years prior to December 20, 1803. It also appears that the 
claim of Fortier in right of Menillon was situate on the Mississippi 
river, below the claim of Piseros. It further appears, from a duly cer- 
tified copy of the proceedings before the said commissioners, that the 
original claim of the said Menillon was for about twenty-five arpents 
in front, but from the fact that the petition of the said Fortier acknow- 
ledged that four arpents or thereabouts of the claim of Menillon belonged 
to the said Piseros, the said Fortier was only confirmed in his claim of 
about twenty-one arpents, thereby leaving about four arpents front 
lying between the lands of Piseros so confirmed and the lands of the 
said Fortier which was not confirmed to any one. This four arpents 
of land, be the same more or less, is the tract of which the petitioner 
asks confirmation in the right of her father. It further appears that 
the evidence which sustained the Fortier claim (No. 488) also sustained 
the claim of Piseros to this four arpents, which two claims made the 
twenty-five arpents contained in the original claim of Menillon. It 
appears also that the said Piseros, during his lifetime, and the petitioner 
since his death, have had possession of the said four arpents, in con- 
nexion with the kmds confirmed by the said commissioners, uB^git^is 
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period, but that a short time since the« petitioner discovered that the 
said four arpents had never been confirmed to her said father. 

From all the facts in this case, your committee are of opinion that 
the four arpents in question ought to be confirmed to the petitioner, re- 
serving, however, any adverse rights that may exist. They have 
therefore directed to report the accompanying bill, and recommend its 
passage. 
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IN THE SENATE OF THE UNITED STATES. 



FtBROAkT 17, 1855. — Ordered to be printed. 



Mr. Bbnjabon made the following 

REPORT. 

[To accompany bill S. 495.] 

The Committee on Private Land Claims, to whom was referred Senate biU 
No. 495, "a biU for the relief of the heirs and legal representatives of 
Pierre Cazelauj deceasedj^^ have had the same under consideraxion, and 
submit the following report: 

From the papers in this case it appears that as early as 1764 these 
lands were in cultivation by a Mr. Carriere ; that the orphans' court of 
the then Territory of Orleans, prior to 1764, had put the said Carriere 
into possession of the plantation in question as the heir-at-law of his 
parents then deceased; that the said Carriere, on July 14, 1864, 
as appears from a deed duly certified, &c., conveyed his right to S. 
Decalogne, who, on March 30, 1784, conveyed his right to the 
plantation to Thomas Por^e ; that the said Por^e, by deed dated April 
18, 1806, conveyed the plantation in question to William Flood; 
that the heirs and legal representatives of the said Flood, then deceased, 
on April 12, 1824, conveyed by deed all their right, title and 
interest to the plantation in question to Pierre Cazelan, who has since 
deceased. Thus, from the papers it appears, that the heirs of Pierre 
Cazelan, deceased, and those under wnom they claim, have been in 
possession and have cultivated the said plantation from the year 1764 
down to June 24, 1854, the filing of their petition, a period of ninety 
years. That the claimants, at the time of the appointment of commis- 
sioners to adjust private land claims in Louisiana, did not file their 
claim before the commissioners, believing they then possessed a legal 
title to the land. Your committee are fully of the opinion that, had 
this claim been submitted to tKe commissioners they would have 
recommended it for confirmation, upon the papers now before them. 
Your committee do not hesitate to say that this is one of the most meri- 
torious cases that has been presented to them ; they, therefore, unanir 
mously directed me to report back the bill, without amendment, aod 
recommend its passage. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbrctart 17, 1855. — Ordered to be printed. 



Mr. GwiN made the following 

REPORT. 

[To accompany bill S. 676.] 

The Committee on Naval Affairs, to whom was re/erred the mennorial of 
Charles J. Sfwelt, 'praying co^wpensaXvon as purser during the time he 
served as such on board the San Jacinto, have had the same under con- 
sideration, and report : 

Thai the petitioner has been attached to the naval service of the 
United States under appointments sanctioned by various officers in 
command, as purser's clerk, since 1842. That on the 28th November, 
1851, he was duly appointed with the sanction of Captain Thomas 
Crabbe to that station on board of the steamer San Jacmto, of which 
William A. Christian was the purser. That he entered upon his 
duties at New York on the 1st of December following, and continued 
faithfully to discharge them during the voyage of that steamer up the 
Mediterranean and while in that sea, until the 6th of October, 1852, 
when his said commanding officer. Captain Crabbe, appointed him an 
acting purser. This appointment was occasioned by the following 
circumstances : Purser Christian, in consequence of serious ill health, 
was, on the 4th of August, 1862, by the orders of Commodore Silas C. 
Stringham, detached from the San Jacinto to return to the United 
States. 

He lelt the frigate on the 7th of August, 1852, leaving in charge of 
the petitioner the public property and the official accounts of his de- 
partment. The petitioner entered and performed the trust and respon- 
sibilities incident to this new position, and agreeably to instructions dis- 
charged all the duties of purser in the name of Mr. Christian, waiting 
the arrival on board of the San Jacinto of such officer as might be ap- 
pointed by the Navy Department to relieve that gentleman. On the 6th 
of October following, Captain Crabbe, while at Trieste, having been 
duly informed of the death of Purser Christian, deemed it necessary 
and expedient to give to the petitioner the acting appointment he has 
mentioned, and he, of course, thereupon and in consequence thereof 
resigned his clerkship. In obedience to orders, dated October 11, 1852, 
an inventory of stores and moneys having been taken by a board of 
officers, the petitioner closed the accounts of the deceased Purser 
Christian, and took into his own custody the public property. The 
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petitioner thenceforward, to the 30th of November following, fulfilled 
all the duties of purser. On this last date, Mr. John B. Rittenhouse, 
having been, by order of the Secretary of the Navy, attached to the 
frigate San Jacinto as purser, and having reached the ship on that day, 
the acting appointment of the petitioner was revoked, and in compli- 
ance with orders he transferred the whole charge to Mr. Rittenhouse. 

Your committee, from information received from the Navy Depart- 
ment, find that the petitioner received pay as purser's clerk from the 
7th of August, 1852, to the 6th of October, 1852. And that, although 
he held the appointment and discharged the duties of acting purser 
from the 6th October, 1852, to tjie 30th November, 1852, he,received 
no pay therefor, "on the ground that he could not be appointed a 
purser except by the President and Senate." 

Your committee, for the reasons above stated, deem the claim an 
equitable one and report a bill and recommend its passage. 
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IN THE SENATE OF THE UNITED STATES. 



Fkbbvakt 17, 1855. — Ordered to be printed. 



Mr. Bbodhbad made the following 

REPORT. 

[To acoompasy joint resolution S. 43.] 

The Committee qfClaimsj to whom toas re/erred the petition ofB. JF. Slaan^ 
adminiitTator of the estate of Francis Burt, late governor of Nebraska 
Terruory, report: 

It appears that Mr. Burt was appointed governor of the Territory of 
Nebraska in August» 1854 ; and, having accepted the office, it was 
deemed important that he should enter upon the discharge of its duties 
with the least possible delay. He, accordingly, to the necessary neg- 
lect of his private business, nastened his departure to the remote scene 
of his public duties. In a few days after his arrival in Nebraska, and 
two days after he took his oath of office, be died. 

It further appears from the bills and statements submitted to the 
committee, that the expenses of Governor Burt in reaching the point 
to which he had been called by the government to discharge high and 
responsible duties, were very considerable ; and that his early death, 
which was doubtless hastened by the fatigues and hardships to which 
he was subjected by his earnest efforts to carry out the wishes of the 
government, prevented his receiving but a very inconsiderable amount 
of salary. In order to reimburse his dependent family, in some mea- 
sure, for the pecuniary expenses thus incurred by Governor Burt in the 
public service, the committee are unanimously of opinion, that his 
salary, for a period of not less than six months, should be allowed in 
the settlement of his accounts ; and they report a joint resolution for 
that purpose, and reconmiend its passage. 
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IN THE SENATE OF THE UNITED STATES. 



FukVAMT 19, 1855.— OrdoMd to be printed. 



Mr. Bbainbhd made the following 
REPORT. 

[To accompany bill S. 678.] 

The CammUUe on RnduAonary Claims to whomvxiM referred the petuUm 
(jf the heirM of Lteutenant Nathan Weeh for seoen years* half-pay^ and 
the backpay due to him at the time of hu deaths having had the eame 
wider contiderationi retpectJuUy report: 

That Nathan Weeks was commissioned as lieutenant February 17, 
1777y in Colonel Israel Angell's regiment, of Rhode Island, in the 
anny of the revolutionary war, on continental establishment, and was 
killed in the battle of Monmouth, in New Jersey, June 28, 177& 
That there was due to him at the time of his death j£36 10#., ' or 
$121 67, which has never been paid. The secretary of state of Rhode 
Island, in an official certificate, made March 16, 1852, substantiates 
the &cts of his appointment as lieutenant, of his having been killed in 
action, and the amount of pay due to him; and the commissioner of 
pensions states the fact, that land bounty was granted June 4, 1780, 
to the assignee of John Weeks, as son and only heir of Lieutenant 
Nathan Weeks, deceased. From a due consideration of the &cts, as 
shown by the testimony accompanying the petition as above stated, the 
committee are of opinion that tne petitioners are entitled to the balance 
of pay of $121 67, and the seven years' half-pay of a lieutenant, under 
the resolutbn of Congress of August 24, 1780, and report a bill accord* 
ingly. 
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IN THE SENATE OF THE UNITED STATES. 



FuBVABV 19, 1855. — Sabmittad aad ordered to be printed. 



Mr. Brainbrd made the following 

REPORT. 

J%e CommtUe on Revolutionary Qaimt^ to whom were re/erred the petitions 
of the heirs (f Col. Uriah Forresty deceaeedf praying seven years' half- 
pay ^ report : 

It is satisfactorily shown to the committee that CoL Uriah Forrest 
was an officer in the Maryland Ibe of the revolution, and served until 
the 23d of Februaryi 1780; but, as he resigned his position in the 
army, he is not embraced in the resolves of 1778 and 1780 granting 
half-pay to those only who should serve to the end of the war, and ta 
the widfows and orphans of those who were killed or died in the ser- 
vice. It appears also that the State of Maryland has allowed the said! 
Uriah Forrest seven years' half-pay. In view of these &cts, the com-* 
mittee recommend that the prayer of the petitioner be rejected. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbbuakt 19, 1855.~Sabiiutt6d and ordered to be printed. 



Mr. Brainbrd made the following 

REPORT: 

The Committee on Revoltaionary Claims^ to whom were referred the memorial 
of Susannah Hayne Pinckney^ sole heir of Captain Richard Shubrickj 
deceased^ report : 

That Richard Shubrick was appointed captain in the second South 
Carolina regiment of infantry on continental establishment on the 15th 
of November, 1776, and that he died while in public service in the 
said regiment as such oflScer on the 8th day of November, 1777, is 
clearly proven. The committee are of opinion, as he died prior to the 
passage of the acts of the 15th of May, 1778, and 21st of August, 
1780, the petitioner is not entitled to commutation ; they therefore ask 
to be discharged from the further consideration of the petition. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbbuart 19, 1855. — Submitted and ordered to be printed. 



Mr. Brainbrd made the following 

REPORT. 

The Comimktee on Revolutionary Claims^ to uhom was referred the petition 
of the heirs (f CoUmel Charles Lewis ^ for commutation pay^ report: 

That it appears from the petition and evidence submitted for the con- 
sideration of the committee, that Charles Lewis, of Albemarle county, 
Virginia, the ancestor of the petitioners, was at a period early in the 
revolutionary war appointed a colonel of the 14lh regiment of the Vir- 
ginia line on continental establishment, and served as such from the 
year 1776 or 1777 to 1778, and resigned his commission April 1, 1778, 
while on a visit, on furlough, to his ramily in Albemarle county, during 
that year. 

That he was afterwards appointed to the command, as colonel, of 
the battalion or regiment of <* Guards," which was raised under autho- 
rity of a resolution of Congress of January 9, 1779, for the purpose of 
guarding the British prisoners at the barracks in Albemarle county, 
Virginia. That the troops under his command were to serve for one 
year, unless sooner discharged ]^y the governor and council of Virginia, 
who were also authorized to appoint the officers of said battalion or 
regiment. That his pay as colonel of the "Guards" commenced on 
December 24, 1778; and that he continued in said service up to the 
lime of his death, which occurred February 26, 1779. Upon this state- 
ment of facts the committee are of opinion that Colonel Lewis was in 
the service of the State, and not on continental estabUshment, and that 
consequently his heirs are not entitled to the relief souc^ht by their peti- 
tion. They therefore recommend that the prayer of the jietitioners be 
rgected. 



Digitizi 



ed by Google 



Digitized by VjOOQ IC 



33d Congrbss, ) SENATE. < Rep. Com. 

2#/ Smirm. > ( l^o. 534. 



IN THE SENATE OF THE UNITED STATES. 



Fbbeuart so, 1855. — Ordered to be printed. 



Mr. Mason made the following 
REPORT. 

[To accompany bill S. 680.] 

The Committee on Foreign Relations, to whom was referred the memorial of 
George P. Marsh, late minister resident of the United States to the Otto^ 
man Forte, praying compensation for extra duties performed hy him on 
a special mission to Greece, and for judicial services, under the act of 
August 11, 1848, have had the same under consideration, and now report: 

Mr. Marsh's memorial is in the following words, viz: 

Memorial of George P. Marsh, of Vermont, 

Asking an appropriation for the compensation of his services as minist4rr 
resident to the Ottoman Porte, under the act of Av gust 11, 1848, i»i- 
posing judicial duties on the minister, and of his services under a special 
mission to the government of Greece. 



JiKVAKT 10, 1855.— Referred to the Committee on Foreign Relations, and ordered to be 

printed. 



To the Honorable the Senate and House of Representatives 

of the United States in Congress assembled: 

Your memorialist, a citizen of the State of Vermont, respectfully 
represents that, upon the 29th day of May, 1849, be was appointed 
minister resident to the Ottoman Porte, and having entered UfX)n the 
duties of his mission, he continued in charge of the same until the 19th 
day of December, 1853, when he had his final audience of leave. 

By an act of Congress, approved on the IJth day of August, 1848» 
certain judicial duties were imposed on the commissioner of the United 
States to Ch'na, the minister resident of the United States to the Otto- 
man Porte, (sec. 22,) and the American consuls in both those countries; 
aod by the 18th section of the act it was provided that a compensation 
of one thousand dollars per annum, in addition to his salary, should be 
paid to the ^* commissioner," in consideration of the duties imposed 
upon him by the act. ^g^zed by Google 
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The predecessor of your memorialist, the Hon. Dabney S. Carr, 
claimed the payment of this sum in addition to his salary, but ihe 
Treasury Depariment refused to allow the same, on the cround that 
though judicial duties were imposed by the act upon both ine commis- 
sioner to China and the minister to Turkey, the compensation was in- 
tended lo be given to the commissioner alone. 

Upon his return to the United States, Mr. Carr presented his memo- 
rial to Congress praying the payment of various sums of money cbiiraed 
by him and disallowed by the accounting officers; and, at the first ses- 
sion of the thirty-second Congress, by an amendment to the civil and 
diplomatic appropriation bill, the said sum of one thousand dollars per 
j'ear, in addition to the salary, together with other moneys, was, as 
your memorialist is inlbrmed and believes, allowed to Mr. Carr for the 
perlbrmance of the judicial services aforesaid, from the date of the 
passage of the act to his final departure from Constantinople. Your 
memorialist conceives that this allowance by Congress is a legislative 
construction of the true intent and meaning of the act of 1848, and that 
he is therefore entitled to the same annual amount, but the accounting 
officers have credited him his salary only. 

Your memorialist further shows that, by special instructions under 
date of April 29, 1852, the Department of State ordered your memo- 
rialist lo proceed to Athens, in Greece, on board a vessel of the Medi- 
terranean squadron, to investigate certain complaints preferred by Dr. 
Jonas King, an American citizen resident in Greece, against the gov- 
ernment and the judicial tribunals of that country, report thereon, and, 
"after transmitting his report, to remain at Athens, or in its neighbor- 
hood, till he heard from the department." In pursuance of these in- 
structions your memorialist embarked for Athens, as soon as a ship was 
ready to receive him, and arrived at that city on the 31st day of July, 
1852. He immediately engaged in the intricate and laborious investi- 
gations committed to him, and having completed his reports in the month 
of October following, he transmitted them to the State Department, 
and, in compliance with his instructions, awaited the further orders of 
the department. 

Upon the 5th of February, 1853, the President of the United States, 
through the State Department, instructed your memorialist to enter into 
communication with the government of Greece, and endeavor to obtain 
redress lor the wrongs which Dr. King had suffijred at the hands of that 
government and its judicial tribunals. 

Your memorialist accordingly commenced a negotiation with the 
minister of foreign affairs, and remained at Athens in the prosecution 
of the same until the 25th of June, 1853, when the alarming pos.ure 
of affairs at Constantinople, in bis judgment, required bis immediate 
return thither, and he accordingly proceeded to that city, but the corres- 
pondence with the Greek minister was continued until the recall of your 
memorialist. 

By the original instructions of the State Department, yonr memo* 
rialist was directed to '* keep an account of his travelling expenses whilst 
engaged in carrying out the instructions," and he accordingly presented 
an account, covering only some trifling disburfiements for siatioiieryy 
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copying, &Cm and his bare personal expenses, which has been allowed 
and paid. 

Your memorialist further sliows thnt, by the performance of the du- 
ties of the special mission committed to him, his household expenses 
were much augmented, and thnt the loss of rent, (his house having re- 
mained unoccupied during his absence,) the sacrifice on the stile of 
horses and stores upon his departure, the expenses of protecting his 
house and other property, and other contingencies, amounted to more 
than the entire sum received by him for personal expenses, and lliat he 
is consequently a loser to a considerable amount by the performance of 
the arduous duties imposed upon him. 

Your memorialist, therefore, prays that an appropriation may be 
made lor such reasonable compensation as to your honorable body 
shall seem meet, for the services and expenses aforesaid. 

All of which IS respectfully submitted. 

GEORGE P. MARSH. 

Burlington, Vermont, December 1, 1854. 

The Secretary of State, to whom the memorial was referred by the 
committee, with a request for such information on the subject as the 
department might aflbrd, in his reply, dated January 26, 1855, fully 
confirms the statements of the memorial, and "bears cheerful testimony 
to the importance and peculiar character of the duties imposed upon 
him in his special mission to Greece, and to the fidelity and ability with 
which they were performed." 

la view of the extra trouble and expense attendant upon the special 
mission to Greece, the committee are of opinion that the memorialist 
should be allowed the sum of tour thousand five hundred dollars lor 
extra compensation, together with the expenses incurred by him on 
account of said mission, the amount of which expenses to be ascer- 
tained, in the absence of regular vouchers, by the certificate of the 
party. 

Compensation for judicial services having been allowed to the pre- 
decessor of the memorialist, by the act of August 31, 1852, making 
appropriation for the civil and diplomatic expenses of the government, 
the committee can perceive no just reason why a similar allowance 
should not be made to the present memorialist (Turing his continuance 
in the same mission. They report a bill accordingly, and recommend 
its passage. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbkuakt so, 1855. — SubmiUed and ordered to be printed. 



Mr. Mai«lort made the followjDg 

REPORT. 

The Committee on Naval Affairs^ to whom toas referred the petition rf 
Dominic Lynch, praying to be allowed pay as master while lie acted in 
that capacity on hoard the United States schooner Shark in 1840-'41, 
have had the same under consideration, and report: 

That they find that he was attached to said schooner as a passed 
midsbijpman, and that during the time he served as aforesaid he per- 
formed the duties of master, as will be seen by reference to the certifi- 
cate of Commander Bigelow, a duly attested copy of which is filed 
with and prayed to be taken as a part of his petition. 

The petitioner claims additional pay under an act entitled " An act 
to regulate the pay of the navy of the United States," approved March 
3, 1835, (Statutes at Large, vol. 4, p. 755.) It is provided that " offi- 
cers temporarily performing the duties belonging to those of a higher 
grade, shall receive the compensation allowed to such higher grade 
while actually so employed." 

The committee, however, do not conceive that this law has any 
bearing upon the case of the petitioner, for on referring this case to the 
Secretary of the Navy for his opinion thereon, he says : " that accord- 
ing to the * table of complements,* which was in force in the years 
1840 and 1841, the * Shark' being a schooner was not entitled to a 
master as part of her complement." 

The committee, therefore, are of the opinion that the prayer of the 
petitioner ought not to be granted. 
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Mn Mason made the following 

REPORT. 

.. f 

The Committee on Foreign Relations^ to whom were referred the petitions of 
Mather if Glover and of James Selkirk^ praying indemnity for property 
seized and destroyed by the authorities of Mexico j have had the same under 
comideraiiony and now rcspcc/fuUy report: 

It appearing from the representations of the petitioners, that a fla- 
grant violation of their rights, as American citizens, peacefully engaged 
in the prosecution of lawful business, had been committed by the au- 
thorities of Mexico, the committee referred the petitions to the Depart- 
mcnl of State, for such information as it might furnish in relation to 
these cases. 

Il appears from the Secretary's letter of reply, under date of 29th 
July, 1854, which is made a part of this report, that one of these cases, 
that of Mather and Glover, has already been presented to the Mexican 
government by our minister to that republic, but no final action has yet 
been taken in regard to it. The other, that of Mr- Selkirk, has not yet 
been presented to the government of Mexico, because it was brought to 
the cognizance of the Department of State at a time when the minister 
of the United States was urging upon the attention of the Mexican gov- 
ernment questions of high international importance, which, it was ex- 
pected, would be adjusted by a treaty embracing all claims of citizens 
of the United States against that government. 

Regarding these cases as pertaining properly to the recognizance and 
management of the executive, and having full confidence that that 
department will faithfully perform its duty in respect to them, the 
committee are not at liberty to interpose in the matter, and therefore 
ask to be discharged from the further consideration of the subject. 



Department of State, 

Washington^ July 29, 1854. 
Sir : I have the honor to acknowledge the receipt of your letter of 
the 27th instant, enclosing the memorials of James Selkirk and Mather 
& Glover, claiming indemnity for alleged outrages upon their property 
l>y the authorities of Mexico, since the termination of the war between 
the United States and that republic. i v^^^i^ 

^ Digitized by V^OOQlC 
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In reply to your request for such information respecting these cases 
as the aeparttnent can furnish, I have the honor to state, that there is 
filed in this department a series of papers in support of Captain James 
Selkirk's claim for the seizure and loss of his schooner " Helen Mar," 
but no measures have been taken to present this claim officially to the 
government of Mexico, because it was brought to the cognizance of the 
department at a time when the minister of the United States was 
urging upon the attention of that government questions of high inter- 
national importance, which it was expected would be adjusted by a 
treaty embracing all claims of citizens of the United States against that 
government. 

The same expectation has influenced ^e course of the department 
in regard to the claim of Messrs. Mather and Glover, which was first 
brought to its notice by Mr. Letcher in 1861, although the documents 
it support of the claim were not filed by the claimants in this office 
until the 13th instant. Upon the partial information communicated by 
Mr. Letcher, the department viewed their claim as sound in its charac- 
ter, and instructed him to urge its payment, cautioning him, however, 
against making an exaggerated demand in the amount of indemnity 
claimed. The dpcuments just mentioned, filed by the claimants, are 
so voluminous as to forbid any attempt to examine and analyze them 
at present. 

It is hoped, however, that an early opportunity will be aflfonded to 
investigate all unsettled claims of our citizens against Mexico, with a 
view to some arrangement with that government for their speedy liqui- 
dation. 

The memorials received with your letter are herewith returned. 

I have the honor to be, sir, very respectfully, your obedient servant 

W. L. MARCY. 

Hon. J. M. Mason, 

Chairman^ of Committee on Fof6ffi Relations f 17. 5. Senate. 



Digitizi 



ed by Google 



33d Conorbss, > SENATE. C Rbp. Com. 

2d Settion. > { No. 537. 



IN THE SENATE OF THE UNITED STATES. 



FtamMn 99, 1655.— Otdend to be printed. 



Mr. Bbodhbas made the followii^ 
REPORT. 

[To aooompany joint reeolution S. 47.] 

7%e Cammiuee of Claims^ to whom was referred the petition of Hall NeUr 

souy report: 

It appears that in 1828 William H. Neilson entered into a contract 
with Messrs. Bartolett, Harrison, and Buntin, trustees for the Secretary 
of the Treasury, for the purchase of a certain lot of land, with im- 
provements, near Vincennes, Indiana, for which he agreed to pay 
S6,000, in six yearly payments of $1,000 each, commencing on Janu- 
ary 1, 1830; the trustees stipulating to convey the properly with a 
general warranty* Under this contract for a title, it appears that the 
purchaser expended a large sum in improvements on the property* 
Although frequently applied to, the trustees delayed to execute the 
deeds, in consequcfnce of the failure of Mr. Juelah, the United States 
district attorney, who had received the deeds from the bank of Vin- 
cennes, to the United States, to place the same upon record. In the 
meantime the equitable title passed from W. H. Neilson to the present 
petitioner. Adverse claims bad also sprung up against the title of the 
United Slates. Under such circumstances, as the petitioner alleges, he 
found it impracticable to rent or sell the property, and consequently the 
buildings and improvements went to decay and were entirely lost. 

In 1&41 the Solicitor of the Treasury called on Mr. Neilson for an 
adjustment of the matter; and it was finally arranged by Mr. Neilson 
giving his bond, with surety, for the payment to the United States of 
the original sum of $6,000, with interest from November 15, 1838, 
payable in four instalments, on the 1st of August, in the years 1843, 
1844, 1845, and 1846; in consideration of which he received a deed, 
with special^ instead of general^ warranty from the United States. 

In 1844 a suit was commenced by Wilson Logan against Hall Neil- 
son, to recover this property, and the government consented to suspend 
the collection of Mr. Neilson's bonds until the result of this suit should 
be ascertained. 

The courts of Indiana decided adversely to ihe title of Mr. Neilson 
as the assignee of the United States. From this decision an appeal 
was taken to the Supreme Court of the United St£^§y^ivhicn the 
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derision in Indiana was reversed, and the title of Mr. Neilson from the 
United States was sustained, and the case remanded to the courts of 
Indiana for proceedings accordingly. It is understood that this decision 
of the Supreme Court has been acquiesced in by the supreme court of 
Indiana, and that the case will be finally disposed of in the Knox 
county court, where the proceedings originatea, in March next, thus 
finally settling the question of title in favor of Mr. Neilson. Under 
these circumstances, the Solicitor of the Treasury now demands pay- 
ment of the bonds given by Mr. Neilson, with the interest, agreeably 
to their tenor. Mr. Neilson expresses his willingness to pay the amount 
of the original purchase money, notwithstanding the heavy losses which 
he alleges that he has sustained by the decay and destruction of the 
improvements on the property, and his inability to sell, use, or lease 
it, by reason of the litigation of the title ; but he asks to be relieved 
from the payment of the interest. 

He places this application upon the following grounds, viz: 

First. That he has been greatly damaged by the failure of the United 
States to convey to him the property by general warranty, in accord- 
ance with the original contract; and, 

Sccnndly. That he has not, up to the present time, been'able to obtain 
such title and possession as to render the property useful and available 
to him, or such as to enable him profitably to sell or lease the same, 
and that he has received no income whatever from said property. 

Under these circumstances the committee are of opinion that it is but 
reasonable and equitable that the United States should receive the 
amount of the original purchase money, without enforcing the payment 
of interest during the time that the title was in controversy; and they 
report a bill in conformity with these views. 
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IN THE SENATE OF THE UNITED STATES. 



Fkbruart 22, 1855. — Submitted and ordered to be printed. 

Mr. SuDBLL made the following 

REPORT. 

The Committee an Foreign Relations^ to uJiom loas referred the memorial of 
Richard £. Carmichael in behalf the legal representatives of WiUiam 
Camiichaelf deceased^ late charge d'affaires rfthe United States at Madrid^ 
fraying the aUotvance of an outfit^ 4^., have had the same under consider- 
ation^ and now report : 

The memorial represents that William Carmichael, then a delegate 
to Congress from the State of Maryland, was in 1779 secretary of lega- 
tion to Spain, and so continued till May, 1782, when Mr. Jay, the 
minister lo that court, was called to another theatre of public duty, 
leaving Mr. Carmichael in charge of the legation as acting charg6 
d'affaires, in which capacity he continued to act till the 20th of April, 
1790, when he received a regular commission as charge d'affaires of 
the United States to Spain, and continued to hold that office up to the 
date of his recall, which happened a short time before his deatn ; that 
on the 24th of February, 179o, a njtemorial was presented to the House 
of Representatives by Antonia Carmichael, widow of said William 
Carmichael, praying the passage of an act to recognize her late bus* 
band as charge d'affaires of the United States to Spain from the 20th 
of May, 1782, to the 20lh of April, 1790, and to fix the principles on 
which the settlement of his accounts during that period should be made, 
and to make to him the same allowances, unaer his commission as 
chargd d'affaires, as were granted to others holding similar appoint- 
ments from the United States. 

It appears from Document No. 634, House of Representatives, 1st 
session of 26th Congress, that said memorial was referred to the Secre- 
tary of State, with instructions to examine the same and report his 
opinions thereon to the House. Upon this the Secretary reported, on 
the 23d of February , 1787, that Mr. Carmichael, having originally been 
secretary of legation in Spain under Mr. Jay, became, on the departure of 
the latter about the 20th of May, 1782, charge d'affaires de facto ; and, 
though not regularly commissioned, yet conUnued to be recognized and 
treated as such as well by Spain as by the United States until the 20tb 
of April, 1790, when he received a regular commission from his gov- 
ernment. And further, that, according to the regulations in force prior to 
h e adoption of the Constitution, and under which Mr. Carmichael acted. 
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down to the time of the receipt of his regular commission, he was entitled 
to a yearly salary of $4,444 44, and to certain allowances for expenses, 
amounting in all to the sum of $8,258 76. In regard to the outfit 
claimed, the Secretary was of opinion that it should not be allowed, 
because this was not a new appointment, but a mere continuance of 
Mr. Carmichael in the same office, the duties of which he had been 
performing for years. 

In conformity with that report, a bill was passed in his favor on the 
15th of January, 1798, directing the allowance of $8,258 76 for ex- 
penses, together with a salary at the rate of $4,444 44 per annum for 
the period he acted as charge d'affaires ad interum. 

It further appears that on the 5th March, 1798, an account current 
between the United Slates and Mr. Carmichael was settled at the 
Treasury Department, which, after deducting an item for stationery, 
postage, &c., amounting to $1,036 29, suspended for further informa- 
tion, and deemed to be unauthorized by the act of July 1st, 1790, 
showed a balance of $9,664 14 to be still due him. On the 27th April, 
of the same year, an act passed directing the pay ment of $9,660 14 to 
his representatives, upon the settlement of his accounts, as late charge 
d'affaires of the United States to Spain, which it is believed was de- 
signed to be in full satisfaction of his claims. 

It does not appear firom the reports, or any other documents to which 
the committee have had access, why it is that the bill provided for the 
payment of less by four dollars than the amount shown to be due by 
the settlement. There may have been some reason for it, or it may 
have been the result of a clerical error. However that may be, it is 
deemed too small a matter to justify a re-opening of the accounts at this 
late day. Nor does it appear that any efforts have yet been made by 
the claimants to sustain, either by evidence or explanation, the sus- 
pended item of $1,036 29, above mentioned. 

The majority of the committee of the House of Representatives, to 
whom this subject was referred during the first session of the 26th 
Congress, reported against its allowance, and at this late day, without 
any additional information on the subject, this committee are not pre- 
pared to reverse the decision then made. They therefore recommend 
that the claim be rejected. 
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2d Session. 5 { No. />39. 



IN THE SENATE OF THE UNITED STATES. 



Fbbruart 22, 1855. — Ordered to be printed. 

Mr. Shields made the following 

REPORT 

[To accompany bill S. 682.] 

The Committee on Militanj Affitirsy to whom teas referred the petition of A- 
S. Bender f having had the same under consideration^ report : 

It appears that in 1843, while General Walter Cunningham was 
superintending the United States lead mines of Illinois, Wisconsin, and 
Iowa, (with a salary of $1,200 per annum,) it became necessary that 
he should be sent to examine the copper region of Lake Superior, 
when, by special order of the Secretary of War, the petitioner was 
sent out to relieve General Cunningham temporarily at the lead mines, 
at a salary of $800 per annum. 

In 1844 General Cunningham was permanently assigned to the 
agency of the copper mines, and consequently did not return to his 
former post; so that all the duties of the special agency of the lead 
mines, originally assigned to General Cunningham, devolved upon the 
petitioner, A. S. Bender, which he continued to perform from the 11 th 
of May, 1843, to the 16th of October, 1847, and for which he was 
paid at the rate of $800 per annum. 

From information derived from the War Department it is shown that 
in all the correspondence between that department and S. A. Bender 
he was recognized as " the acting agent," and, moreover, that he per- 
formed the duties of the agency to the satisfaction of the department. 

The petitioner prays to be allowed the clifference in salary, ($400 
per annum,) not from the time of his taking charge of the works, but 
from the date of General Cunningham's permanent transfer to the cop- 
per mines, viz., from the 2d of August, 1844, tq the 16th of October, 
1847 — ^three years, two months, and fourteen days, amounting to 
$1,281 92. 

The committee, having carefully examined this case and the prece- 
dents governing the decisions in similar applications, are of the opinion ' 
that the petitioner ought to be paid the difference iii salary for the period 
of time last named above, and report a bill accordingly. 
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IN THE SENATE OF THE UNITED STATES. 



f BBRDAkT 96, 1855.— Qcdend to be printed. 



Mr. Pbttit made the following 
REPORT. 

[To accompany bill H. R. 708.] 

The Committee on Private Land Claims^ to tc/iom uxu referred House biU^ 
(No. 708,; "-4 bill for the relief of James P. Roan,'' submit thefol- 
lowing report : 

Your committee find a report submitted on this case on the 30th 
January, 1855, by Mr. Nichols, from the Committee on Private Land 
Claims in the House of Representatives, which they adopt and make 
a part of this report. 

In the House of Rbprbsbntativbs. — January 30, 1855. 

The Committee on Private Land Claims, to whom vkls referred the memorial 
of James P. Roan, of the State of Florida, having considered the same, 
leg leave to report : 

That the Committee on Private Land Claims of the House, at the 
first session of the 31st Congress, submitted, in reference to the claim 
of the memorialist, the following report, which is submitted as a fair 
statement of the case : 

" By an act of the 26th of May, 1824, the Florida commissioners 
were required to audit claims and the evidence in support of claims to 
land, made under the act, and founded on * actual haoitation and cul- 
tivation by men over twenty-one years of age, and heads of families, 
between the 22d of February, 1819, and June, 1821.' The memori- 
alist presents, from the archives of the commissioners, a copy of his 
original petition for a confirmation of title to bis settlement, and the 
evidence in support of his right, by which it appears that he was, 
through the time embraced by the act, an actual settler on the Apa- 
lachicola river, the head of a family, and over twenty-one years of 
age. The commissioners seem to have failed to report in his case, 
because his lands were supposed to be covered by an interference of 
another claim, and thus he failed to obtain the relief the law designed 
to extend. Afterwards his land was entered as public land, and he 
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was evicted. The price of the land having passed into the public 
treasury, and to the use of the United States, his equity becomes 
plain — ^to be reinstated in all the advantages he should nave acquired 
under the act of 1824 ; and therefore the committee think his prayer 
should be granted, and accordingly report a bill for his relief.** 

The committee, under the facts as set forth in this report, and which 
is supported by the evidence, have directed me to report the bill back 
without amendment with a recommendation that the same do pass. 



Digitizi 



ed by Google 



33d CoNaRBSs, ) SEff ATE. C Rbp. Com. 

2d Session. > ( No. 541. 



IN THE SENATE OF THE UNITED STATES. 



February 26, 1855.— Ordered to be printed. 



Mr. Pettit made the following 
REPORT. 

[To accompany bill S. 684.] 

The Committee on Private Land Claims^ to whom was referred the petition 
of J. Wmiams on behalf of his minor children^ and also the petition of 
Damd O. Shattuck, praying for the passage of an act extending the time 
for filing claims to lands in California^ have had the same under consid- 
eration^ and submit the following report : 

From the papers before the committee they are satisfied that many 
bona fide claimants to lands in California have been prevented by sick- 
ness and other causes from filing their claims before the board of com- 
missioners appointed to adjust private land claims in California within 
the time prescribed by the act approved March 3, 1851. 

There was an act approved February 23, 1854, supplemental to the 
act of 1851, which extended the time for filing claims before the said 
board of commissioners, to certain persons therein named, for six 
months fi'om and after the passage thereof. The persons for whose 
benefit the act of 1854 was passed did not avail themselves of its pro- 
visions, from the fact that the period limited for the fihng of such claims 
had expired before they had any knowledge that it had become a law. 
It appears, also, that the board bad decided, in some cases, that whilst 
the title to certain lands were not in the United States, yet that as the 

i>roper claimant had not filed the claim, they could not confirm the 
anas. Your committee, therefore, have reported a general bill extend- 
ing the time for fiUng such claims to all persons who have not yet 
filed their claims to lands in Upper California, and respectfully recom- 
mend its passage. 
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IN THE SENATE OF THE UNITED STATES. 



FiBRVART 26, 1855.— Ordered to be printed. 



Mr. Jones, of Iowa, made the following 

REPORT. 

[To accompany bill S. 685.] 

The Commiltec on Pensions^ to whom teas referred the petition of Lemuel 
Worster for a pennon, beg leave to report : 

That the petitioner, then but twelve years of age, served in the war 
of 1812 as a servant to an oflBcer of the militia, under the following 
circumstances : 

His father, Captain Alexander Worster, now deceased, was in com- 
mand of a company of militia, and in September, 1814, received orders 
lo march to Kittery Point, in the State of Maine, and join himself to 
the troops there rendezvousing, for the defence of the coast against 
British invasion. Ten days after effecting a junction of the forces de- 
tailed for that service, an order was received from the War Depart- 
ment to organize the companies of one hundred men each. Under this 
order Captain Worster's company and the companies commanded by 
Captains Thompson and Ayers were consolidated into two companies, 
unaer command of Thompson and Ayers, and Captain Worster was 
a{)pointed first lieutenant of Captain Thompson's company, and com- 
missioned as such. Under the regulations issued, each commissioned 
ofiBcer of said companies was entitled to, and each appointed, a servant 
or waiter. They were usually selected from among the enrolled men, 
and detailed for this duty, under pay and rations ; but in this instance 
the officers exercised their discretion, and selected their attendants out- 
side of the ranks. In this selection no regard was paid to age, provided 
the person was capable of performing the duty ; and Lieutenant Wors- 
ter appointed his son Lemuel, then twelve years of age, and, in the 
language of the affidavit of Captain Thompson, accompanying the 
papers, " a smart, active lad, who served as such, and was constantly 
in the line of his duty, until he was taken sick of camp or spotted 
fever." This disease prevailed to a fearful extent in the camp, and 
petitioner was violently attacked by it, and continued in a critical situa- 
tion until long after the troops were discharged — his father remaining at 
Kittery Point in charge of him for a long time after that event. After 
a slow and painful recovery, it was found that the disease had made 
sad havoc of^the energies and faculties of the petitioner. ^^ v^^^i^ 
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Not only was his health completely broken down, but he had lost the 
sight of one eye entirely, the faculty of speech was gone, and he was 

Serfectly deaf — all hopes of his usefulness or happiness in life utterly 
estroyed. In this situation he has lingered to the age of fifty-two 
years, always a charge upon his friends. Since the death of his father 
his situation is one of entire dependence upon charity, and the kindness 
of those indifferent to his comfort and necessities. He prays, now, that 
Congress, as an act of charity and justice, would grant him a pension 
for the remainder of his life. There is, of course, no law providing for 
the case ; but had Lieutenant Worster appointed his servant from the 
ranks, as it was his privilege to do, instead of requiring the duties of his 
son, that attendant, if thus disabled, would be provided for in the gen- 
eral statutes; and had the son have been an enlisted soldier, there 
would have been no question in the case. In view of the fact that, 
although a boy, be was appointed to, entered upon, and discharged tlie 
duties that would otherwise have been required of an enrolled soldier, 
the committee think the case is brought within the intent of the law, 
and it being a case a|)pealing strongly to the charity of Congress, aside 
firom the question of right, they recommend an act for his relief. 

The evidence accompanying the petition is ample, well authenticated, 
and most conclusive of the truth of the above facts. A bill is herewith 
reported. 
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IN THE SENATE OF THE UNITED STATES. 



FitmvMT 96, 1855.— Ordered to be printed. 



Mr. JoNBS, of Iowa, made the following 
REPORT. 

[To accompany bill S. 686.] 

The CkmmUee en Pemions^ to wham vxu recommiued the petuion of Mrs. 
Irene O. Scarrittf widow of J. ilf • Scarrkt^ late an officer of the United 
Slates amnff praying a pensiont beg leave to report : 

That the petitioner's husband, Captain J. M. Scarritt, entered the 
army in ISSo, with the commission of second lieutenant, and served 
constantly and faithfully in various parts of the country, until the 
breaking out of war with Mexico, when he was assigned to duty with 
the army under General Taylor, and served throughout that war with 
the highest distinction, bein^ breveted a captain for gallant and meri- 
torious conduct in the stormmg of Monterey. After the war he was on 
** sick leave," on account of disease contracted in Mexico, for several 
months ; but upon his partial recovery be was again ordered to active 
duty, and was m charge of Fort Morgan, Alabama, until 1853, when he 
was assigned the superintendence of the construction of Fort Taylor, 
at Key West. At this place, on June 22, 1854, he died of yellow 
fever, contracted in the Ime of his duty. All these facts are furnished 
the coomiittee by Adjutant Greneral Cooper, as appearing from the rolls 
and records. 

The petition of Mis« Scarritt sets forth that she was, by her hus- 
band's death, left in very destitute circumstances, with five children, 
the eldest but eleven years of age. She prays Congress to grant her 
some relief. 

The committee have repeatedly recognized the claims of widows of 
this class to half pay, and have mtroduced a general bill providing for 
them. The case now under consideration is one of sucn merit, and 
the necessities of the widow so urgent, that they have concluded to 
make an exception in her favor, and recommend a special act for her 
relief. 
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IN THE SENATE OF THE UNITED STATES. 



Fbbroart 36, 1855.— Ordered to be printed. 



Mr. Benjamin made the following 
REPORT. 

[To accompany bill S. 587.] 

The Committee on Private Land Claims^ to whom was re/erred the " petition- 
of Joseph Wanderstrandf praying confirmation of his title to a certain" 
tract of lani^^ have had the same under consideration^ and submit the 
foUofuifng report : 

It appears that the petitioner and those under whom he claims have 
inhabited and cultivated the whole or a part of the tract of land in 
question from the year 1745 down to the present time. From a deed 
(a duly certified copy of which accompanies the papers) dated the 7th 
of April, 1745, it appears that the grantors had then been in possession 
of this land " more than twenty years prior to that date." The peti- 
tioner shows a regular chain of title to himself from the first occupants- 
and owners of the said lands, who were Joseph Debreuil Dillars and 
Maria Paynes, his wife. Several affidavits accompany the papers, 
which establishes the ownership, inhabitation, and cultivation of the 
lands here asked to be confirmed to one Auguste Chavaune, one of the 
intermediate grantees, who purchased the same in the year 1781, and 
continued so to own, occupy, and cultivate the said lands down to the 
time he disposed of the same, which was in February, 1811. 

The petitioner was among the numerous persons who believed thehr 
titles to be perfect to those lands, which had been transmitted by deeds- 
of conveyance for a half a century prior to the cession of the Louisiana 
territory, and therefore he did not present his claim to the l)oard of 
commissioners appointed to adjust the private land claims in the State 
of Louisiana. 

The petitioner rested in the belief that he had a perfect title to the 
lands in question until within the last year, when a United States sur- 
veyor came to survey these lands as lands belonging to the governments 
By the survey, executed by the surveyor general of the United States, 
dated 17th June, 1854, these lands are described as sections 'fifty-five, 
fifty-six, and fifty-seven, in township twelve, south of range ten east, 
east of the Mississippi river,) in the southeastern district of Louisiana^ 
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1 

From the perfect title the petitioner has shown from 1745 down to 
the present time, and all the tacts connected with this case, your com- 
mittee do not hesitate to unanimously recommend that the said lands 
be confirmed to the petitioner ; they have, therefore, directed me to 
report a bill for that purpose. 
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IN THE SENATE OF THE UNITED STATES. 



Febrdabt 26, 1855. — Ordered to be printed. 



Mr. Slidell made the following 

REPORT. 

[To accompany bill S. 689.] 

The Committee on Roads and Canals, to whom the numcroua memorials^ 
resrdnlwns of' State hgislatures, and other documents vjron the suhjecl of 
removing the obstructions to navigation at the falls of the Ohio have been 
referred, submit the following rcyort : 

That the subject of effectually overcoming the natural obstruction to 
navigation at the great fnlls of the Ohio hus on former occasions en- 
gagt^d the earnest and deliberate attention of this committee, and, after 
a full consideration of the same at the present session of Congress, they 
reiterate the facts, views, and principles contnined in the special report 
and bills submitted by the committee to the Senate on the 10th of Au- 
gust, 1852. As the committee on that occasion took a critical and an 
elaborate view of the whole subject, in all its bearings, in the report 
then made, they beg leave to submit the same again, and make it a 
part of this report. The lapse of time since that report was made has 
increased and strengthened, in a degree not easily estimated, the causes 
and reasons for the conclusions then adopted by the committee. These 
causes will be found in the great increase of the means and facilities 
for travel and transportation in the several States bordering upon the 
river above the falls and at both sides of the (alls, thereby increasing, 
to an immeasurable extent, the quantities of all kinds of produce in 
store in the ports and mercantile emporiums upon the river and its 
tributaries, preparatory to its transportation by water to New Orleans, 
the great commercial emporium of the valley of the Mississippi. While 
these urgent demands lor increased and enlarged facilities fi)r over- 
coming the difficulties and obstructions in the navigation at the falls 
have been advancing, and becoming every day more and more press- 
ing and peremptory, the existing means tor passing that obstruction 
(the Louisville and Portland canril) have become more and more inade- 
quate, in the compound ratio of the increase of produce requiiing trans- 
portation over the falls, and of the number of steam vessels whosic size 
exclude them from the tise of that canal. This fact cannot be disguised, 
and it were idle to pusli beyond the extreme eff()rts that have already 
been made a local desire to confine the vast interests and conveniences 
of navigation, commerce, agriculture, trade, and travel of the whole 
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country to the present Louisville and Portland canal. These perse- 
vering efforts have, by postponing the construction of another canal of 
ample size, inflicted a positive and continued wrong and injury upon 
all those interests, and they appear now to be ready to rise up eti maue 
and protest against the turtner continuance of this evil. The only 
remedy is the construction of a canal of ample dimensions on the In- 
diana side of the falls, which the committee believe is demanded by 
every consideration connected with the increasing importance and wel- 
fare of all the interests of that extensive country. 

This object, the committee believe, can only be constitutionally 
eflfected in one of two ways, to wit : 

First. By its construction by the United States, with the consent ol" 
Indiana, and when completed, to be delivered over to the care and 
custody of that State; or, 

Secondly. By its construction by the United States, with the consent 
of Indiana, and to be connected, so as to afford convenient water power, 
to a national ibundry and armory, or arsenal, and to be considered an 
appendage to the same. In this case it would be necessary to obtain 
a cession of soil and jurisdiction, as the Constitution provides, from the 
State of Indiana, and the canal might, incidentally, be used at all times 
by the largest class of steam vessels that can navigate the Ohio above 
the falls, free of all charge, as the United States could not undertake to 
levy tolls upon the internal navigation, trade, travel, or commerce of 
the country, any more than it does for the use of light-houses, light- 
boats, buoys, piers, breakwaters, and tor the improvement of harbors 
aiid rivers for the benefit of external commerce. 

By either of these modes the committee believe the object can be 
effected, without any interference with, or violation of, the rights of any 
State, and without any infringement of the Constitution of the United 
States. 

But the committee have adopted and recommended the latter mode, 
as, by this combination, two great national objects are secured, to wit: 
the free and convenient passage of this great natural obstruction to the 
navigation of the Ohio river, and secondly, the establishment on the 
western waters in a central and most eligible position for ease of access 
from all parts of the country, and for security, of an arsenal* armory, 
and foundry. This has long been contemplated by eminent statesmen, 
and the country has received too many salutary admonitions respecting its 
defenceless state, longer to delay the construction of all those national 
establishments which, in the event of future war, especially with pow- 
erful antagonists, are to furnish the means and material for the military 
defences of the country, both by sea and by land. 

By this arrangement, the water of the canal is so controlled and 
managed, as to be available at all times for the working of the ma- 
chinery in the national workshops and establish ments, while the canal 
itself is incidentally and freely used for the convenience and necessities 
of navigation, trade, commerce, the passage of the mails, the interests 
of agriculture, the mechanical arts, and all other interests of the country, 
and without being any tax or burden whatever upon those interests. 

As regards the Louisville and Portland canal, the committee would 
feel disposed, were it practicable, to place it upon the same footing 
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respecting the freedom from tolls or charges for its use, but it being 
under the control of a company chartered by the State of Kentucky, 
or of the State itself, all that Congress can constitutionally do, is to re- 
linquish the slock of the United States to that State, leaving to it the 
management of its own chartered institutions within its own limits ; 
declining to place the government in the unconstitutional attitude of 
acting in the place of a chartered canal company, under the authority 
of a State government, and levying tolls and charges upon the vessels 
passing through that canal for keeping it in repair, as proposed by the 
legislature of Kentucky, or for any purpose whatsoever. But the 
United States having relinquished its stock to that State, and said State 
having then the entire control of that work, which, not being of such 
nature of improvement as to allow the government constitutionally to 
receive a cession of the soil and jurisdiction of it, even had such ces- 
sion been offered to the United States, which, so far as the committee 
are informed, never has been done, the only remaining mode is to leave 
the Louisville and Portland canal to the entire management and con- 
trol of the sovereign authority of the State of Kentucky, under which 
it was constructed, has been regulated and managed, and by which it 
will now be entirely owned. The United States could not receive a , 
cession of the soil and jurfsdiction of that canal, unless its location were 
suitable and its water could be used in connexion with a national ar- 
mory; but its location and surrounding circumstances preclude the idea 
of using the water of that canal for such purpose, even were its 
dimensions sufficient for the vessels navigating that river. Still, 
although it is entirely too small and inadequate to accommodate either 
the number or the size of most of the vessels navigating that river, it will, 
no doubt, continue to be highly useful in passing sucti as its capacity 
will admit of, and must remain under the jurisdiction of the common- 
wealth of Kentucky. 

These points having been dwelt upon more at length, and established 
in their former report appended hereto, the committee now beg leave to 
report a bill conforming to the views herein expressed, and pioviding 
for the objects recommended. 

Accompanying this report is a review of the report of a Board of 
Officers appointed to make a survey and examination of the various 
plans for canals around the falls of the Ohio river, and the enlargement 
and extension of the present canal, made in February, 1863, to Con- 
gress, containing surveys and plans tor three different improvements of 
the falls at Louisville, furnished the committee, to show the relative 
importance of each, and which is worthy of consideration, and is made 
a part of this report, marked A. 



Impracement (f the Falls of the Ohio river. 

The necessity of another canal around the falls of the Ohio, or some 
other improvement to pass the commerce of the river around or over 
that obstruction, is so well known, and has so often been presented to^ 
the couAcils of the nation, that any repetition of grievances might seem^ 
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to be superfluous. But ihe great importance of the subject to the 
whole country, and the ineffectual attempts heretofore made to obtain 
Tedress, furnish a good plea for reminding the Committee of Roads and 
•Canals of the numerous memorials and petitions before them, showing 
*ht^ necessity of early action, and the magnitude of the interest which is 
-suffering severe losses by delay. 

Those petitions show the immense trade of the Mississippi valley, a 
region of country extending from the 29th to the 47lh degrees of north 
latitude, embracing 12,500 square miles of the most fertile and 

f)roductive land on the face of the earth, and capable of supporting a 
arger amount of population, compnred with the area of territory, than 
any other portion of the world. The Ohio and Mississippi rivers form 
the great leading arteries pnssing through this valley, and constitute the 
great channels l()r the cinrulation of its commerce. 

The number of steam vessels engaged in the transportation of the 
trade of this vast region is between eight and nine hundred, and the 
value of the commerce which they transport not less than two hundred 
and fifty millions of dollars. 

This commerce is intimately blended with the trade of all other por- 
tions of the Union, and theretiire, whatever interruptions or delay may 
be caused at the central action of this great arterial circulation, must 
be felt throughout the whole system of communicntion, ineven the most 
remote parts of the (country. Therefore, the impediment to navigation 
at the falls of the Ohio is one of those obstructions in the very centre 
of western commerce which makes it the interest of every member on 
the fliior of Congress to "aid in the removal of such impediments, or to 
afford such relief as may be consistent with the best interest of the 
country. 

For more than thirty years, the people of thirteen Stales, directly 
interested in the improvement of navigation at the falls of the Ohio, 
have yearly invoked the councils of the nation to aff()rd additional 
facilities at that point, yet up to this time nothing has been done. 

The object of this address now is to call the attention of the Com- 
mittee on Roads and Canals to a report made in February, 1853, to 
Congress, containing surveys and plans for three different improvements 
of the falls at Louisville. 

This pip*r, thf^refore, will be devoted to a brief review of that 
report, showing in the language of the members of that Board of Engi- 
neers the objections to, find recommendcitions in favor of, these several 
works; and, at the same time, adding to their remarks some other 
arguments which it has been thought advisable to lay before the com- 
mittees. 

As the enhrgementof the Louisville and Portland canal is presented 
as one of th«» improvements, it may be p?0[)er here to show the c(m- 
m xion of the United Stales as a stockholder with lh;it institution. To 
affl>rd relief to the commerce of the Ohio, and to avoid the great delays 
occasioned by the rapids at Louisville, a privalr company, chartered 
by the legisliture of Kentucky, commenced in 1825, and finished in 
1830, ihi» present Louisville and Portland canil, which cost about 
$l,000»000. In this company the United States became a stockholder 
to the amount of $230,000. From the year 1831 until the present time 
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the government has been receiving dividends on their stock, which divi- 
dends, by an arrangement made with the stockholders, were yearly, 
for the last seven or eight years, appropriated to the purchase of stock 
of individual stockholders at a price agreed upon. Under this arrange- 
ment, up to January last, the government had to its credit all the stock 
of the company but 200 shares, the whole stock being 1,000 shares. 
In October next the whole of the stock of the "Louisville and Port- 
land canal" will belong to the general government. 

The whole receipts of the canal for tolls since its construction, ex- 
clusive of expenses, are reported in the official report of the Board in 
January last, at $2,699,632. This is the sum clear of expenses and 
other heavy amounts deducted, which has been the nelt gain from the 
commerce of the Ohio since 1831, and as the government will in Octo- 
ber next be the entire owner of the stock, it may be inferred that for 
the investment of $23i),000 the government now owns the whole canal, 
and whatever the value is of that work it was derived from the tax 
upon the commerce of the Ohio river. If this work had answered the 

Eurposes for which it was intended, the tables of Congress would not 
ave been loaded with petitions for other fiicilities. But for many years 
it has proved to be inefficient and useless in passing one-half of the 
commerce of the river, yet all this time the government has been charg- 
ing tolls without providing other facilities for passmg the falls. 

To give a more detailed and correct view of the imperfections of 
this work, the report of the Board of Engineers may be referred to, 
from which is extracted a brief description of the "Louisville and Port- 
land canal,*' and which, coming from the highest authority, will give a 
more forcible idea of the necessity of other facilities at the falls than 
anything which might be added from other sources of information. 

The Board sums up their objections in the following language : 

*' The consequences to navigation and commerce resulting from the 
defects that have been pointed out in the plan, dimensions, and location 
of the Louisville and Portland canal, may be summed up and briefly 
stated as follows : 

"1st. Of the whole steamboat tonnage on the western waters, forty- 
three hundredths of it is entirely debarred the use of the canal, from in- 
ability to pass through its locks ; so far, therefore, as regards that por- 
tion of the tonnage, it is the same as if the falls were wholly unim- 
proved. 

"2d. The time it takes a boat to get through the canal, including all 
detentions, is not, on an average, less than five hours, each ascending 
or descending trip. In case of the largest class of boats, when full 
loaded, it is believed to be not less than ten hours, and some captains 
of boats estimate it even higher. 

"In a canal of sufficient dimensions, in all its parts and works, and 
properly planned and constructed, the time would probably not exceed 
forty-five minutes. 

"3d. The time lost by the navigation, when entirely suspended, in 
consequence of mud deposits, and drift by high water and freshets at 
the head of the canal, in the lower lift lock, and the narrow channel be- 
tween * the rocks ' and Sandy island, the Board has not the means of 
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correclly estimating ; it amounts, however, to a detention of several 
days per annum. 

"4th. At no stage of the river, excr'pt that of ordinary low water, do 
boats take as large a load through the car.al as they could pass with 
over the bars in the river. They are compelled, therefore, generally to 
carry lighter loads, and, of course, at greater cost per ton of freight, 
than they would if the canal had ample depth, or to incur the trouble 
and expense of lightening and reloadnig, in order to pass through the 
canal. 

" 5th. The narrowness of the canal and its locks requires the con- 
struction of narrow boats ; and, therefore, to carry a given tonnage, they 
are made deeper, and draw more water than if built wider and larger. 
Now, the policy on a river like the Ohio is, within proper limits, to have 
long and broad boats, rather than short and narrow ones, as at every 
stage of navigation up to that of maximum draught, the former will 
with the same draught, carry more than the latter ; or, if the loads are 
equal, the former, having the least draught, will run with more ease in 
shallow water than the latter, and with lessliabilily of getling aground, 
if the channel over the bars is not in all cases exactly followed. The 
boat, moreover, of less draught and equal tonnage, could, in a some- 
what lower stage of water, ascend and descend the falls in the bed of 
the river. 

"6th. The limited dimensions of the canal, and particularly its want 
of width, lessens materially its capacity. 

" The number of boats that can be passed through it on an average 
per day is not one-fourth as great as could be passed through a canal 
of ample dimensions properly planned and constructed; and, if the 
amount of tonnage be considered, instead of the number of boats, not 
one-eighth as much tonnage can pass through the former as could 
through the enlarged canal. 

"7th. The insuHiciency of the present canal properly and adequately 
to accommodate commerce lessens the amount of tonnage passing 
the falls that would otherwise be transported during that part of the 
year when navigation at that point is entirely dependant on the canal; 
for a large amount of tonnage is now held back when the falls are im- 
passable in the bed of the river by boats too large to run through the 
canal, and not sent to its destination until a rise in the river takes place 
that removes the impediment to the running of that class of boats. 

" Evidence of this is found in the fact that, while in the late years 
the tonnage transported on the Ohio has very greatly increased, the in- 
crease in these years of tonnage passing through the canal is com- 
paratively but little. Now, whatever lends to crowd the greater part of 
the business of transportation into a few months of each year tends also 
to increase the cost per ton of its carriage. 

" The present canal having so little depth may have a tendency to 
prevent improvements of the low water navigation of the Ohio, espe- 
ciHlly above the falls, for the navigation over the bars in the river is 
already in that respect about equal to that through the canal. 

" In conclusion of this part of the report, it may be remarked that 
the Louisville and Portland canal, in its present condition, if it were 
a work of nature instead of art, and there were no other wyr at any 
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time of passing the falls, except through it, would be regarded as the 
greatest obstacle to and impediment in the way of navigation between 
Cincinnati, if not Pittsburg, and the mouth of the Ohio. At the time it 
was constructed, considering how little had then been done in the way 
of internal improvement in the western country, how much less the 
commerce of the west was at that time than it is now, and that, com- 
paratively, steamboat navigation was then in its infancy, it was a work 
of much magnitude, and of great value and importance to the west; 
* and it is so now, notwithstanding its imperfections ; but it falls far short 
of what the present requirements of commerce demand. 

" 7th. Twenty years ago it may have been thought, and probably 
was, sufficiently large and ample in its dimensions and plan for all the 
purposes of navigation as then carried on ; but it h^s now, in this age 
of improvement, become as little suited to accommodate the commerce 
of the Ohio as a railroad, constructed twenty years ago, with light rails 
for cars moved by horse power, at six to ten miles an hour, would at 
this day answer for heavy locomotives and trains running at the rate of 
from thirty to forty miles per hour." 

These remarks furnish but a brief extract from the report of the 
board ; enough, however, is given to show the inefficiency and imper- 
fections of the present canal, and to convince every one acquainted 
with western commerce, that the "Louisville and Portland canal" is 
no longer adapted to the trade of the Ohio river. 

Under the next head of the report, the board give the dimensions 
that an improvement at the falls of the Ohio should have, in order fully 
and adequately to accommodate the navigation ; also, the size, plan 
and general arrange i.ent of its locks, and other works that the board 
would recommend. 

" 1st. If it be an independent canal, its width to be 200 feet, that 
boats of the largest class that can go through its locks, may pass each 
other readily and easily at any point. 
"2d. Its lockage to be effected by means of a single lift-lock. 
"3d. The width of the lock chamber to be eighty feet. 
"4lh. The lock to have three lower gates instead of one, as in ordi- 
nary cases, so placed respectively, that the chamber of the lock may 
be 220 feet, 320 feet, or 420 feet long, as will best suit the length of 
the boats passing through. 

"5th. The lock to be filled by means of culverts or openings, pas- 
sing at right angles through one of its side walls ; the number to be 
sufficient and 30 distributed lengthwise of the lock, that it may be 
filled in the same time, whether it is used as a lock of 420 feet, 320 
feet, or 220 feet length of chamber, and in as short a time as steam- 
boat locks of much less size are now filled through valves in the upper 
gates." 

" The lock to be emptied through a like number of culverts or open- 
ings in the opposite side wall, and in like manner distributed length- 
wise of the lock, with a view to its being emptied rapidly, and in the 
same time whichever set may be used." 

"6th. Two sets of guard gates, side by side, to be placed at the 
head of the canal ; each set abutting against walls 80 feet apart. 
These wall to rise to a height at least four leet above the highest known 
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freshet, viz : That of 1832. Two sets of guard gates instead of one 
are proposed, that there may be greater width for the entrance of water 
into the canal when in use, and that a stronger current may be brought 
to bear when scouring out the canal in the manner hereafter to be con- 
sidered. There will be, in addition, the incidental advantage, that at 
certain stages of the river, (when there is no great current outside of 
the canal at its entrance that would render it unadvisable,) boats may 
be entering and leaving the canal at the same moment." 

" 7ih. The depth of the canal to be such that boats of a maximum 
draught of 11 feet may, at the lowest stage of the river in which that 
depth available for navigation is to be hnd on the bars in the river, pass 
over the miire sills of its guard gates with one foot of water to spare, 
and which the table sliows to be when the river is six feet above ordi- 
nary low water at the head of the falls. This requires placing the top 
of these mitre sills six and a half feet below the level of ordinary low 
water, at the head of the falls." 

"8ih. The bottom of the canal should have a descent from its guard- 
gates to its lift-lock at the rate of li^cnr foot per mile, fi}r the purpose 
not only of allowing for the descent there will be at times in its sur- 
face when water is drawn rapidly through the canal for lockage, but 
also to aid in causing a strong current when the guard-gates are closed, 
the level of the water reduced, and the valve^ in the guard-gates and also 
the gates of the lock or the culverts in its side walls are opened with a 
view of washing out the sediment brought into the canal when in use. 
There will be also the additional advantage in giving an inclination to 
the bottom of the canal. Its transverse section of water-way and its 
depth are thereby increased, so that a boat can pass over the mitre 
sills of the guard-gates, it is certain of getting through the canal with- 
out rubbing on the bottom, especially as the top of these mitre-sills is 
to be placed six inches above the bottom of the canal immediately 
below them." 

" 9ih. The depth of water on the lower mitre-sill to be six feet below 
the surface of ordinary low water." 

"10th. The bank of the canal between it and the river should be 
raised to the same height as the guard-gates, viz : at least four feel 
above the highest known flood — that of 1832 — and extend from the 
guard-gates to the head of the lift-lock at the lower end of the canal, 
and these connect with a guard wall, also raised to the same height, 
running parallel with the lock and between it and the river down to 
the lower end of the lock. A bank, also, of the same height to con- 
nect the guard-gates with the high ground on the land side of the 
canal." 

" The guard-gates, the bank connecting the guard-gates with the 
high ground on the land side of the canal, and the bank along the whole 
length of the canal on its river side, if the guard-gates are closed, as 
they should be when the canal is not in use, will exclude the river 
altogether from entering the canal at its head when the river is high, 
and leaving such doposites and drift as are brought into the present 
canal for want of protection ; and the guard wall between the lock and 
the river will keep out of the former such deposites as are now made 
by high water in the lower lock of the present canal. ^ The river, it is 
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true, will back up into the canal from its lower end whenever the river 
at that point rises to the level at which ihe water in the canal may be; 
but from this no inconvenience can result in the way of deposites and 
drift." 

" 11th. The highest stage of water in which the canal will be used 
is assumed at ten feet above ordinary low water at the head of the falls- 
At that stage, the descent of the river, from the head to the foot of the 
falls, does not exceed three and a half to four and a half feet. Hereto- 
fore, it is believed, the use of the canal has ceased at a somewhat lower 
stage. 

*' 12th. The lift-lock should have its side walls raised to a level, five 
feet higher than the height assumed as the highest in which the canal 
will be used. The lower lock gates, however, except a frame work to 
serve as a foot bridge over them, which will be raised only to the level 
of the highest stage of navigation in the canal as assumed. The upper 
gates are to be raised to within one foot of the level of the lock-copeing. 

" 15th. Bridges over the canal to be furnished with draws of suitable 
construction. 

" If it be an improvement of the river bed, the same general plan 
and dimensions, as m the case of the canal, so far as applicable, to be 
adopted. The guard-gates, at the head of the improvement and high 
bank, thence down to the lift-lock, will, of course, be dispensed with. 
Guard-gates, however, to be placed at the head of the lift-lock, and 
raised to the same height as in the case of a canal and guard wall on 
each side of the lock, also raised to the same height, to run parallel with 
the lock to its lower end. 

" The depth of water may, in its shallowest places, above and below 
the lock to be not less than the depths required on the mitre sills of the 
guard locks of the canal. The width of water may not be less than two 
hundred ieet, a greater width preferable." 

The foregoing are the requirements of the Board of Engineers, for 
any improvement of the falls, and in accordance with these conditions^ 
three plans of improvement are presented, with surveys and drawings 
annexed to the report. The first, a canal on the Indiana side of the 
river, on the following plan: '*A wall or dam from Corn island across 
Goose island, with an opening of 200 feet wide, to permit the passage 
of descending flat boats in the lower stages of the river, and of descend- 
ing steamboats of light draught, in somewhat higher stages, to the 
sluice hereinafter mentioned, to be made in the middle chute, and also 
to prevent interference with the navigation of the river in high water ; 
thence continue this wall or dam downward along Goose island, to a 
point opposite a wide projecting rock from the Indiana shore, 600 yards 
below the " Big Eddy ;" thence with a dam across the Indiana channel, 
to a lift-lock, placed on the aforesaid projecting rock, and connecting 
with the masonry of the lock near its head. 

" Agreeably to the general plan recommended in the report, for an 
improvement of the kind now described, the lift-lock is to have a single 
lift ; to have its upper gates, also a guard wall on each side throughout 
its whole length, raised four feet above the highest floods ; a chamber 
eighty feet wide, with three sets of lower gates, so placed that its 
chamber may be made 220 feet, 320 feet or 420 feet long, and is to be 
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filled through culverts or openings placed at right angles to the north 
side wall, and emptied through similar culverts or openings placed in 
the opposite wall. There is to be a high guard wall from near the 
lower end of the lock guard wall, on the north side, running to the river 
«hore, and connecting with an embankment extending back to the ad- 
jacent high ground. 

" The low water lift of the lock will be 22 feet, its high water lift 
three and a half to four and a half feet. 

" Between Corn island and the Kentucky shore no wall or dam is 
necessary, the rocky bed of the river being sufficiently high to prevent 
the river running on that side of the island in low water. 

"The depth of water in the shoalest parts of the channel of this im- 
provement above the lift-lock to be in ordinary low water six and a half 
feet." 

" To obtain this depth, excavation will be required across the crest 
of the falls." 

" The width of the above channel is in no place to be less than 200 
feet. The depth at low water, on the lower mitre-sill of the liit-lock to 
be about six feet. 

" From the lift-lock to the foot of the falls, a channel at least 200 
feet wide and about five feet deep in ordinary low water is to be made 
by cutting sluices across and through the intervening reefs of rocks, 
and blasting away such detached rocks at other points as would en- 
danger navigation. 

" A dam of loose rock or rip-rap is to be thrown across the head of 
the channel north of Sandy island, for the purpose of bringing about 
an earlier and more forcible scouring action of the river on the bars 
that form across the head of the southern channel and at the foot of the 
island, and the deposites that are made in the narrow channel at the 
rocks in high water. The lift-lock is located at a point more favorable 
than the *' Big Eddy," and not so objectionable. 

" The plan, in short, is a slack-water improvement in the Indiana 
chute and channel down to the lift-lock, and a sluice navigation thence 
•to the foot of the falls. 

" As the Indiana channel is in certain stages of the river used by 
•descending and ascending steamboats of light draught, this plan of im- 
provement may be objected to as interfering with the natural naviga- 
•tion of the river. But this objection might probably be obviated by 
permitting boats to pass through the lock fi'ee of toll, or for a light 
charge, whenever the river is at a stage that would enable them to 
pass down or up the Indiana channel, if it were imobstrucled. But as 
this mode of obviating the objection above mentioned may not be ap- 
proved of, a sluice through the middle chute between the lower por- 
tions of Gioose island and the head of Rock island for the passage of 
such boatft is planned, and its cost included in the estimate of the pro- 
'bable cost of this improvement." 

" The proposed sluice is to have a width diminishing from 220 feet 

at its head to 200 feet at its foot, and side walls raised sufficiently high 

to protect the sides of the boats against injury. Its length is to be 

2,000 feet, and the descent of its bottom at the rate of one loot to 150." 

The masonry in this and the other plans of improvement is, to be 
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laid with " hydraulic cement," materials for which are abundant and 
near at hand ; and the estimate for this and the Kentucky side im- 

f)rovement contemplates an additional set of gales at the head of the 
ock, to serve as guard-gates, not mentioned in the description nor 
shown in the drawings. The probable cost of this plan on the Indiana 
side of the river, is put down at $1,212,625, to which is added, 
$303,156, for increased cost of certain parts of the work, and especially 
of the dam across the Indiana channel, that may be occasioned by 
high water and floods, and for contingencies generally, also for land 
damages and superintendence twenty-five per cent, making the whole 
estimate, $1,515,781. 

The second plan for improvement of the falls is the plan proposed by 
Colonel Long, in the river bed, on the Kentucky side, similar in char- 
acter and plan to the one just described for the Indiana side. The esti- 
mate of this work is $1,101,450, which, including 20 per cent, for 
superintendence, land damages, and increased cost occasioned by high 
water. If, however, a wall of substantial masonry of 3,300 yards, 
with an average thickness of 15 feet, and an average height of 45 feet, 
should be added to this improvement, then Colonel Long's estimate of 
the whole work will be over two millions of dollars. 

The third plan Is enlarging the Louisville and Portland canal, and 
extending it so as to avoid the rocks of Sandy island. The estimate of 
the probable cost of this work is $2,198,625 ; to which add, for increased 
cost of certain parts of lli« work that may be occasioned by high water 
and floods, and for contingencies generally, also, lor land damages and 
superintendence, 12 per cent., and the total estimate will be $2,462,348. 

The selection of the best method of improvement. 

Colonel Long, the senior member of the Board of Engineers, gives 
bis opinion in the following language : " In view of the comparison 
given as above, and of all matters and circumstances relating to the 
whole subject of discussion, I do not hesitate to signify a decided pre- 
ference and choice of the method of improvement contemplated and 
treated of in the report under the head of* Slack water and sluice nav- 
igation on the Kentucky side of the river,' before all other methods dis- 
ciissed in the report ; yet I regard the walled canal along the Kentucky 
shore, already noticed, with its proposed appendages, including the 
dam from Sandy island to the Indiana shore, as a method of improve- 
ment preferable, dn all respects, not only to the method discussed on 
the Kentucky side of the river, but to all other methods hitherto devised. 
Indeed, I deem it as the best method that can be devised, and applied 
with due economy, for the improvement of the navigation of the Ohio, 
at the falls, whether in the bed of the river, on either of its shores, or 
anywhere else. Its probable cost, including all of its parts and append- 
ages, together with an additional lock, need not exceed two and a half 
millions of dollars, ample allowance being made for all contingencies." 
Such is Colonel Long's opinion of the improvement in the bed of the 
river, with a wall extending the whole length of the woik, which plan 
is described in the report as *' slack water and sluice navigation on the 
Kentucky side of the river." He ako states that this improYementwill 
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be shorter by more than a quarter of a mile, more economical by a very 
considerable sum, with greater advantages, and fewer disadvantages, 
and more favorable in all respects, than a canal on the route proposed 
for the enlargement and extension of the canal, while at the same time 
its construclion, with the exception, perhaps, of inconsiderable delays 
attendant upon the erection of pier walls and guard-gates at the head of 
the canal, will in no respect interfere with, or interrupt the navigation 
of the existing canal, or that of the natural channels on either side of the 
river. 

Colonel Long objects to the enlargement of the Louisville and Port- 
land canal, and also to the plan of the improvement proposed by his 
colleagues. One objection is, that the piers and guard gate will be in 
a position "unavoidably exposed to the impacts of heavy masses of 
floating materials, which often descend through the Kentucky channel 
and pass over the position in question with a force that would be likely 
to endanger the stability of the pier walls, stave in the guard gates, and 
clog the head of the canal with drift and sedimentary depositions. In 
the event that either or both sets of gates should be demolished in this 
way, the flood would sweep with violence through the prism of the 
canal in its whole length, injuriously affecting some of its works, de- 
stroying others, and loading the whole with mud and silt." Another 
objection made by Colonel Long is that "the interruption to navigation 
during the enlargement of the canal would be more serious and pro- 
tracted than his colleagues admit." "To say nothing of the numerous 
hindrances that must unavoidably be occasioned by the operations 
required in deepening the canal, the three transits of the enlarged 
across the bed of the canal, viz: two crossings near its head, and 
one at the place of divergence of the extension from the old canal, will 
undoubtedly obstruct the navigation of the latter, during the periods 
more or less protracted, and be productive of serious injury to river 
commerce. The execution of the work, especially at the points just 
mentioned, must occasion an entire suspension of canal navigation for 
many days, perhaps weeks, in succession. On such occasions the work 
would be greatly retarded by frequent swells and freshets common to 
the river, probably three-fourths of every year, contributing to delay 
the work and enhance its cost." Another objection to the? enlargement 
of the canal is, "that the line of the canal divides between the town of 
Shippingport, on the one side, and Louisville and Portland on the 
other. Two drawbridges, viz: one situated half a mile below the head 
of the canal, and the other more than a mile and a half below, and 
near the site of the lift lock, are proposed for the acconnmodation of 
travel and transportation, not only of the increasing population of these 
towns, but of a vast amount of land conveyance between Shippingport 
and Louisville during low stages of the river. It is true that the pre- 
sent canal has the same number of bridges, although additional bridges 
are already needed, more than double the number will no doubt be 
required in the course of a few years, in order to answer the exigencies 
of travel and trade." 

"The cost of these bridges, together with the accommodations for 
bridge tenders, will require heavy expenditures ; in addition to which, 
at least two, if not four, tenders at each bridge, at oae <lollar,per day 

Digitized by VjOOQ1€ 



NAVIGATION AT THE FALLS OF THE OHIO. 13 

for each tender, will be likely lo entail a heavy annual outlay for 
maintaining and working the bridges and their draws.'' 

" The effects of these bridges upon transits, both both by land and 
water must undoubtedly be attended by great inconvenience and inter- 
ruption to both. These hindrances will be increased and multiplied as 
the population beconjcs more numerous and the points of transit across 
the canal more frequent." 

Slack water and sluice navigafioji on the Indiana side of the river. 

Colonel Long says: " with respect to this projected improvement, I 
have but two objections : the first, which relate's to the height of the 
lock walls and other works connected therewith, the elevation of which 
should be less by two feet than that proposed in the report, viz: three 
instead of five feet above the surface of the highest known flood. 
The other objection has reference to one or more sluice-gates through 
the dam across the Indiana channel, at or near the level of low water 
surface, which I regard as expedient, if not necessary, for the follow- 
ing reasons: vast quantities of mud and drift will undoubtedly be de- 
posited in the deep, broad and capacious pool that will be formed 
above the dam, in the event of this improvement being carrried into 
effect, and will be likely, sooner or later, to occasion serious obstruc- 
tions to navigation above the lock. In order to obviate inconveniences 
of this sort the process of dredging must be resorted to, when, per- 
haps, there may be no convenient place found for the reception of the 
dredged materials ; hence one or more sluice-gates and gateways 
through the dam, of suitable size and construction, and near the sur- 
face of low- water, may be found convenient, if not essential, in afford- 
ing places for the deposition and transposition of the dredged materials 
from the upper to the lower dam. I would accordingly recommend 
the iniroductio.i of sluice-gates in case such an operation should ever 
be found necessary." 

These are the objections of Colonel Long to the slack water naviga- 
tion on the Indiana side of the river, and they are the only particular 
objections made by him in his exceptions to the report of the Board. 
The two objcclions then of Colonel Long in effect go lo reduce the cost 
of this improvement by reducing the height of the lock-walls, which 
saving of expense would more than balance the cost of sluice-gates, 
which, as he says, "might be introduced if found necessary." The 
Board have* some general objections to the Indiana improvement, show- 
ing some disadvantages when compared with the Kentucky improve- 
tnt nt, and in other particulars the Indiana slack water has advantages 
over the plan recommended by Colonel Long. The advantage of cost, 
as stated by the Board of the Indiana work, is 8400,000 more than 
Colonel Long's plan; but that is without estimating the wall proposed 
^y the senior engineer, which, added to his Kentucky plan, would make 
a difference of more than 3400,000 in favor of the Indiana side. 

In the surveys and drawings submitted by the Board for the Indiana 
improvement, it comes up lo all the requirements laid down as the basis 
of any improvement of the river at the falls. It is as capacious in 
every respect as either of the other works, and, as the Board stales, it 
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would be leas exposed to drift than Colonel Long's plan, and the locks 
would be connected with high ground on the river shore that is above 
the highest floods ; and yet with these advantages thev state that the 
Kentucky slack water plan has the preference. NotwitFistanding these 
opinions, it must be inferred from the drawings that the improvement 
on the Indiana side of the river, 'yith all its appendages, including the 
cost of the improvement of the middle channel, as well as the slack 
water, the whole costing but $1,212,625, with a large estimate, includ- 
ing superintendence, of 25 per cent., for contingencies, the aggregate 
$1,515,781. 

This work, therefore, when compared with the other improvements, 
has decidedly the preference, and although the principal portion of the 
report of the Board of Engineers is taken up with a discussion of the 
relative advantages of the two improvements on the Kentucky side of 
the river, the Indiana survey standing alone upon the merits of its 
natural advantages, without the aid of recommendations from the 
Board of Engineers, must commend itself to the public as the most 
economical work, affording the best and safest avenue over the falls, 
and free from all the disadvantages ascribed to the enlargement of the 
Louisville and Portland carfal ; and in many respects it has advantages 
over the slack water improvement on the Kentucky side. The cost of 
the work on the Imliana side of the river being nearly one million of 
dollars less than either of the other improvements, (if a wall is added 
to the cost of the Kentucky slack water avenue,) and at the same lime 
being on the side of the river where there is less deposite, less drift, 
and deeper water when the river is at a low stage. 

Other surveys have been made for a canal on the Indiana side of the 
river — one by Mr. Ball in 1850, which provided for a canal on the 
bank of the river, terminating in " Big Eddy." The cost of this work 
was estimated at $688,000. 

A survey for a canal on the same location was also made by Colonel 
Long, and reported to the House by Mr. Stanton, in 1852, which 
authorized a spacious canal on the river bank, with locks, terminating 
at "Big Eddy," making the distance less than one mile, and the cost 
of which was estimated at $1,500,000. 

These surveys were examined by the Board of Engineers, and their 
principle objections to the plans are that the termination of the canal in 
"Big Eddy" did not overcome the falls, and that the sluice from that 
point to the main channel below the rapids was an objection. This 
objection is now obviated by the termination of the proposed slack- 
water navigation at a point on the Indiana shore, 600 yards below the 
Big Eddy, where the Hft of the lock will be twenty-two feet, and which 
will overcome the falls, making the lift on the Kentucky side of the 
river and the Indiana side the same. 

In addition to the objections made by Colonel Long to the enlarge- 
ment of the Louisville and Portland canal, which apply merely to the 
location of the work, the disadvantages of bridges, and a brief notice of 
the interruption of navigation through the canal, other objections to this 
improvement might be urged to show the impropriety of enlarging that 
canal, when other plans are submitted which are decidedly preferable* 
and so pronounced by the senior engineer, who is superiBiend^t of 
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western improvements, an3 has made more surveys of the falls than 
any other man. His personal acquaintance with the western rivers for 
more than thirty-six years, and his residence at Louisville for the last 
ten or twelve years, must give him superior advantages in determining 
on improvements of the falls, which portion of the Ohio river has been 
under his supervision all that time. 

The interruption to navigation through the present canal, if only for 
a few months, in that season of the year when there is no other way of 
passing the falls, ought to be a sufficient reason to provide another 
avenue, before the present canal, inefficient as it is, should be rendered 
impassable. A question would here arise, how long would the naviga- 
tion be interrupted by the enlargement of the canal, and what would 
be the estimated loss to commerce, in being compelled to adopt a land 
portage of two miles around the falls, passing through the streets of 
the city of Louisville, and subject to the municipal regulations of the 
corporate laws ? Captain Cram, who made a report in 1845 on the 
subject of improving the present canal, represented that the enlarge- 
ment of the " Louisville and Portland canal" might interrupt naviga- 
tion from two to five years. If the seasons were favorable, two years 
might make the canal navigable; but if extraordinary freshets inter- 
fered, it might take three years. Admitting that there is an interruption 
for only one year, we may for that time give some idea of the losses 
and expense occasioned to the commerce of the river for merely its 
transit from the head of the falls at Louisville to Shippingport below. 
The number of steamboats which passed the Louisville and Portland 
canal in 1853 is reported by the canal company to be 1,429, and flat- 
boats 487, with a tonnage rated at 375,362 tons, which is presumed to 
be custom-house measurement. 

Therefore, to pass that amount of tonnage by land portage, from 
Louisville to Shippingport, a distance of at least two miles, would cost 
at least one dollar per ton, making $375,362, which is the actual cost, 
independent of losses by delay, commissions, and damages by weather 
and handling. If, then, we add to this the losses occasioned by deten- 
tion, the extra charges of those who handle and haul this freight at 
times when great quantities are to go forward, we may safely say that 
the commerce of the river would annually pay $500,000 for the inter- 
ruption so long as it continued. If the delays which generally attend 
public works, under the control of the government, should also occur 
with this improvement, then it may be that the losses to commerce 
during the suspension of navigation would amount to a larger sum, for 
merely transit around the falls, than the estimated cost of either of the- 
other improvements, whilst the constructionof either of them would not 
interfere with navigation through the present canal during the progress 
of the work ; and after the completion of a more spacious avenue, the 
commerce of the river would have the new work, as well as the old 
canal, which might be used as occasion would require, in passing a 
small class of vessels, if the new work should at any time be inter- 
rupted. But this is not all ; a large portion of freight from Pittsburgh 
and Cincinnati would consist of steam engines, sugar mills, locomotive 
engines, and other heavy burdens, too large to be conveyed by a land 
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portage, and therefore such freight would hive to await a rise id the 
river sufficient to pass it over the falls. 

Many of ihe railroads of the south and southwest are now furnishing 
their roads with locomotive engines from Pittsburgh and Cincinnati, 
therefore any detention at the falls of the Ohio niight occasion serious 
delay in all the operations of a whole line of road, for it would be im- 
possible to convey a locomotive engine of 30 tons over the streets of 
Louisville for two miles, without incurring a ruinous expense to the 
shippers. But this interruption, occasioned by the enlargement of the 
canal, would be felt not only in the transit of the commerce of the 
country, but in all its relations with every branch of trade- The steam- 
boat interest, above and below the falls, and particularly on the upper 
Ohio, would be paralysed during the process of constructing the en- 
larged canal. The number of steamboats navigating the western 
waters which can pass the present canal is 256, their average tonnage 
67,256 tons, and valued at 83,706,500. These boats would be cut off 
from the trade of the Ohio over the falls, and consequently that invest- 
ment of capital would be depreciated in proportion to the inconvemence 
and time lost in their usual trade, by having to confine their operationd 
to some other. The present position of the affairs of this country, so 
far as they are connected with the governments of Europe, render this 
a very un propitious lime to destroy the navigation of the Ohio river, 
even for the shortest period of time. 

The torch of war that has been lighted in the old world ought to 
warn us to be prepared, in all our important avenues to the ocean, with 
such facilities as could at the shortest notice transport men or the muni- 
tions of war to any point required. The government maj'^ not antici- 
pate any trouble with other nations; hut if, unhappily, we should be 
obliged to delend our coast, the first display of our power would pro- 
bably be called in defence of the mouth of the Mississippi, and to this 
point the munitions of war would have to be transported by the Ohio 
and Mississippi rivers. It would therefore be disastrous to stop all the 
required supplies at the falls of the Ohio for weeks or months before 
they could [lass the tails. The government, moreover, would be doing 
injustice to the owners of steam vessels navigating the Ohio by inter- 
rupting the navigation through the present canal, until another avenue 
is provided for them, and more particularly as two other plans for im- 
provirjg the river are presented at less cost and fewer disadvantages. 
The present boats in the trade of Pittsburgh and St. Louis, and between 
Oincinnati and St. Louis, were constructed to suit the dimensions of 
the present canal; poorly modelled as they are obliged to be for pass- 
ing the locks, they are useful lor that purpose, and as the government 
has already become the owner of all but 200 shares of the slock of 
the canal, and this all but 8230,000 derived from the exactions of loll 
from western commerce, a stock which by the last report of the com- 
pany is valued by its receipts, and independent of expenses, at 
^2,699.000, the nation ought not to add new embarrassments to the 
trade of the river. 

The people of the west have petitioned year after year for additional 
facilities in passin^r the falls. They say two canals are necessary to 
meet the future trgde of the Mississippi valley ; and now, when the 
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government, by lis own engineers, have presented surveys and esti- 
mates for two improvements, both of which may be constructed for 
nearly the estimated cost of the enlargement of the present canal, the 
people of the west will prefer to have those avenues, or at least they 
will demand that one of them shall be completed before the destruction 
of their trade is attempted, by interrupting for perhaps an indefinite 
period the only southern outlet which they now have for their com- 
merce. The southern States, with their great staples of sugar and 
cotton, require it, for an enemy, with a fleet in the Gulf of Mexico, 
might compel the south to seek the Atlantic by availing themselves of 
the Ohio and Mississippi rivers. The great interest now felt by the 
whole nation in the connexion of the Mississippi river with the Pacific 
ocean, and in the transfer of the products of the eastern world over this 
continent, requires facilities at the falls and an uninterrupted navigation. 
The senior engineer of the Board recommends the construction of one 
of these avenues, not only to avoid the interruption of commerce 
through the present canal, but because it is cheaper, and, in his opin- 
ion, has many advantages over the exterfsion and enlargement of the 
"Louisville and Portland canal." His objections to the enlargement 
have been given in the report, and they carry too much conviction with 
them to be disregarded. 

He objects to the drawbridges necessary, which cannot be avoided, 
as they connect with ferries and county roads, and, in addition to these 
present p>ublic crossings, many more will be required as the population 
of Shippingport and Louisville increase. Now, if the States of Penn- 
sylvania and Virginia were arrayed against each other on the subject 
of the Wheeling bridge, wheie navigation of the Ohio could be inter- 
rupted only during very high water, and this slight interruption caused 
so much trouble that Congress was invoked to interfere and declare 
the bridge a post route, how much more cause has the steamboat inte- 
rest to complain against a national canal, with not less than two, and 
perhaps half a dozen drawbridges, which are to be passed every hour 
in the day. 

Another objection to the enlarged canal is that its location must be 
subject to the deposites which are constantly forming on that sifle of 
the river. Willow island, immediately above the city of Louisville, is 
an evidence of the rapid accretion and deposite on that side of the stream. 
Twenty years ago this island was hardly perceptible in ordinary stages 
of water. Now it has a strong growth of willow, and presents a form- 
idable body of land, threatening to unite, at no distant day, with the 
Kentucky side of the rivej ; thus proving that the head of the canal 
cannot be protected against drift and deposite (which occur at every 
rise of the river) without great expense. 

The Board of Engineers have not recommended two canals around 
the falls, and perhaps they did not consider this a part of their duty, 
as their instructions were to report the probable cost of a canal on the 
Indiana side, and the enlargement of the Louisville and Portland canal, 
or making an additional canal on either side. It is, however, clear, 
that if the future increase of the commerce of the Ohio is to be esti- 
mated by the past, and if the numerous railroad connexions are to in- 
crease tbat commerce by their connexion with the Ohio and Mississippi 
Rep. Com. 545—2 
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rivers at all imporlant poinls^ then the time is not distant when two 
canals will be indispensable at the falls of the Ohio. 

If we are at peace with all the world our commerce must increase, 
and no better application of the surplus funds of the treasury could be 
made than the execution of this great national work. If war unhap- 
pily occurs, the two canals will be indispensable for the enormous com- 
merce which, as suggested, must be thrown into the great central route 
from the lakes and the coasts of the sea. A commerc*e that could pursue 
its course in greater safety than if sailing under a continuous battery 
of frowning cannon on the seaboard or lake coast. 

The claims of the west for the improvement of navigation at the 
falls are of the strongest character. 

The Ohio river is under the marine jurisdiction of the nation, and 
the acknowledgment of this is, complete by the establishment of cus- 
tom-houses and marine regulations at every important point on the 
river. Not a boat can have a clearance from any port of entry with- 
out registering the crew and contributing to the United States seaman's 
fund. Not a boat can navigate without a strict compliance with the 
United States laws regulating their equipments, and at every landing, 
whether on one side of the river or the other, the United States claims 
the jurisdiction of the stream. 

Under the ordinance of 1787, the navigation of the Ohio is to remain 
free and unobstructed. Therefore, the Stales bordering on the stream 
have no right to improve the navigation; and if they had the right, il 
would be impossible to get them to co-operate. 

Nearly thirty years ago, when they were only five in number, Ken- 
tucky, Ohio, Virginia, New York, and Pennsylvania, all having terri- 
tory coterminous on the Ohio, Kentucky called on the other four and 
on Maryland to unite in the undertaking; but they considered it the 
duty of Congress and declined. Now the number of States is greater, 
and their union for this purpose out of the question. 

The west claims that the people of the Mississippi valley contribute 
more than half the revenue of the nation by the purchase of the foreign 
imports, and, in addition, they have rendered available the immense 
public domain, which has yielded the government between one and 
two hundred millions of dollars, the principal part of which has been 
used in public improvements out of the Mississippi valley and in sup- 
port of the army and navy. The navigators of the western waters 
claim, that for the last twenty-five years they have paid the govern- 
ment, and the nation has now to its credit on the books of the Louis- 
ville and Portland canal company, a larger ^sum collected from tolb 
than would now be required to make a spacious avenue over the falls. 

The estimate of the three improvements submitted will be as fol- 
lows : 

The Indiana improvement, including the cost of 
a wall of 2,000 feet to improve the natural 
channel or middle chute, including superin- 
tendence and contingencies, for which 25 per 
cent, is estimated* total cost *• $1,515,781 
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The slack-water navigation on the Kentucky 
side of the river, independent of the river 
wall, will be, according to Oolonel Long's 
estimate $1,101,450 

To add the river waU and additional lock, to 
make a perfect work, the estimate of the ad- 
ditional cost will be, say 1,300,000 

Making the aggregate $2,401,450 

Cost of the enlargement and extension of the 

Louisville and Portland canal 2,462,348 



Thus it will be perceived, that the Indiana slack- water navigation, 
with all its appendages, will cost about $900,000 less than eiOier of 
the other improvements. 



In Senate, August 10, 1852. 
Mr. Bright made the following 

REPORT. 

[To accompany bills S. No. 62, 521 and 522.] 

The Committee on Roads and Canals, to whom teas referred the ^' BiU (S, 
No. 62^ to provide more effectually for overcoming the obstructions to 
the navigation of the Ohio river, at the falls thereof, ^^ report: 

That they continue to entertain the same general views upon this 
subject as were expressed in their report of the 27th of February, 
1851; but upon further consideration it is believed, that instead of 
making an appropriation by Congress to extinguish the stock held by 
individuals in the Louisville and Portland canal company, it will accord 
more with the intentions of the legislature of Kentucky, and with the 
interests and wishes of the individual stockholders, that the extinguish- 
ment of their stock be left to the operation of the act of that legisla- 
ture of the 21st February, 1842, which was passed for that express 
gurpose, and with which operation it is doubtful whether the United 
tales have power to interfere. This company owes its legal existence 
to the authority of the State of Kentucky, and the position of the United 
States is simply that of a stockholder under that charter. The United 
States have exercised the rights and privileges of a stockholder to the 
extent of its interest in the affairs of the company; but this has been 
done under the charter and by virtue of the right conferred by it. The 

£»vernment may dispose of this stock but cannot undertake to annul 
e charter nor interfere with the operation of the State law within its 
legitimate sphere, nor can it, consistently with the Constitution, or with 
propriety, consent to be placed in the position of a d^Jej^^d, company 
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under the authority of a State legislature ; although it has, by its agents, 
undertaken to act as a part of th€ company^ under the charter, by wield- 
ing the influence and control conferred 4)y the proprietorship of the stock 
held by it. This appears to the committee to be an anomaly and in- 
consistency, whatever may have been the opinions of sound statesmen 
upon the subject in former times. The incongruity and inconvenience 
ot this position has not appeared so glaring until, by the act of the legis- 
lature of Kentucky, it has been proposed to purchase up the stock held 
by individuals, by the nett amount of funds collected from the canal— 
to transfer the same to the United States, and leave the government as 
the sole stockholder or exclusive owner of the canal, and to perform 
the functions of the company ; in other words, to take the place of the 
Louisville and Portland canal company, under the directions, injunctions, 
restrictions and conditions imposed by the laws of that State. This 
view would place the government of the United States in an extreme 
position, the very reverse of that which has presented to the minds of 
republican statesmen the greatest difficulty and objection to the exercise 
of its power in the control of works of internal improvemeiii within the 
jurisdiction and upon the soil of the several States. Instead of this ex- 
ercise of power overruling the jurisdiction and power of the States 
within their own boundaries by enacting municipal laws and regulations 
for I he management of such works after completion, this proposition, 
on the part of the legislature of Kentucky, would reduce the govern- 
ment of the United Slates to a state of pupilage, s abservient to the Stale 
authority; that is to say the wisdom and judgment of the national 
legislature would be directed and controlled' by the legislat ire of a 
State, in the regulation and management of a work confessedly national 
in its character, being for the facility and advantage of inter-communi- 
cation and for the prosecution and regulation of commerce among the 
several States. 

• The committee believe that all this incongruity and difficulty may 
be avoided by the resumption, on the part of the legislature of Kentucky, 
of those powers which were conferred by it upon the Louisville and 
Portland canal company. This course would agree with the original 
intention of that legislature as indicated by its own acts. By its act of 
1804 the Ohio canal company was incorporated for the purpose of effect- 
ing ihis object, and it appearing that this act was defective, another 
was passed on the 26th of Decern ber, 1806, creating a stock of $500,0( 0. 
By the division of this stock the intention of the legislature of Kentucky 
to reserve a controlling influence, or at least one paramount to that of 
the United States, in the management of this company was apparent. 
The governor was authorized and requested to subscribe for one thou- 
sand shares, and one thousand other shares were reserved for thp fiiture 
disposition of the general assembly, while at the same time it was 
declared to be lawful for the United States to subscribe only one thou- 
sand two hundred shares, the Slate of Pennsylvania six hundred, Vir- 
ginia six hundred, Maryland four hundred. New York four hundred, 
and Ohio four hundred shares, leaving four thousand four hundred 
shares to be taken by individuals. This charter, however, failed ol 
its object, having been forfeited by a non-compliance with the term? 
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limiting the time for the commencement and completion of the canal. 
The general tenor and express provisions of this law indicated the pur- 
pose of the legislature to preserve for all time its power and control 
over the cand. The same purpose was shown in the new charter 
granted to the Louisville and Portland canal company in 1825, as well 
as by the act of the legislature of the 21st February, 1842, which, 
although designing to make the government of the United States the 
the sole* stockholder, couples the concession with certain restrictions 
and obligations, without annulling or abrogating the charter, and with- 
out ceding the soil, property and jurisdiction of the canal and its neces- 
sary appendages to the United States. Which latter act and condition 
must necessarily precede the exercise of the sovereign power or exclu- 
sive legislation of the United States over it, if, indeed, such permanent 
power can be constitutionally exercised by Congress in such a case or 
under such circumstances, which the committee deny. 

This question will presently be considered. The United States not 
being called upon to exercise sovereign power in this case, but simply 
to execute a mmisterial office under a charter of the legislature of Ken- 
tucky, it is only necessary, on this branch of the subject, for the com- 
mittee to express their decided and unanimous opinion that it is incom- 
patible with the position of the general government, and with its respon- 
sibilities and duties under the Constitution, to engage in such agencies 
under State authorites, and which if not unconstitutional, as they believe 
it to be, would at least in many cases prove exceedingly embarrassing. 

Had the committee wanted any proof of the intention of the legisla- 
ture of Kentucky to protect and guard in good faith the general interests 
of commerce, it would be found in their act of the 21st February, 1842, 
imposing conditions and restrictions on the United States for the benefit 
of navigation and commerce, under the supposition that the government 
would take upon itself the superintending management of the canal 
and its affairs. The committee, therefore, having full confidence in 
that legislature, recommend that the stock held by the United States 
in the Louisville and Portland canal company be transferred or can- 
celled and delivered up to the Stale of Kentucky, reciprocating the 
conditions that said State, in future, should levy tolls for the use of the 
canal and its appendages only sufficient to keep the same in repair, to 
pay all necessary superintendance, custody and expenses, and make 
all necessary improvements, so as fully to answer the purposes of its 
establishment, and further to protect and guard the interest of com- 
merce. 

The United States now hold 2,902 shares of the stock, which, at the 
price established by the legislature of Kentucky on the 21st February, 
1842, being about $231 per share for 1852, would amount to $670,862, 
which the committee propose to relinquish rather than levy that amount 
in the shape of tolls or tax upon the travel, trade and commerce pass- 
ing through the canal, which would be the case were the United States 
to exact tne price for their stock which has been fixed by the aforesaid 
act of the legislature, and which has been actually paid to other stock- 
holders. 

This course the committee deem liberal to the State of Kentucky, 
liberal to the individual stockholders whose stock is yet to be purchased 
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and retired under the operation of the act of the legislature, and to be a 
liberal provision for the benefit of navigation ana commerce passing 
through the Louisville and Portland canal ; the United States having 
appropriated $100,000 to start the work in 1825, and subsequently 
8133,500 Jto aid in its early completion ; and so far as that canal and 
its interests, and every consideration connected with it are concerned, 
the committee are entirely satisfied the United States will ha^ve folly 
and justly performed its duty. Moreover, they are restrained by the 
legislature of Kentucky from going any further ; for however much 
they might' be disposed to relieve the travel, trade, navigation and 
commerce of the river from further burdens by purchasing up the 
stock remaining in the hands of individuals and 'making the canal free, 
they cannot do so— they have not the constitutional power to repeal, or 
annul or counteract the law of that State which fixes a value on that 
stock something like a hundred and fifty per cent, above its par value, 
and fixes a period for its final extinction or liquidation by the tolls to 
be collected upon it; whereas the United States could not, in the 
opinion of the committee, so far patronize monopoly as gratuitously to 
pay for the remaining slock any more than the par value. 

The government having thus acquitted itself of its obligations to- 
wards this partial means of accommodation to the immense national 
interest involved in the navigation and commerce of the Ohio river- 
requiring a safe and prompt passage, clear of the obstructions and 
dangers of the Great Falls — ^may feel perfectly free to provide a more 
ample means of overcoming these obstructions and dangers, particular- 
ly when it is imperatively and loudly demanded, not only by the vital 
interest of the great valley of the Ohio and Mississippi rivers, but by 
the whole national interest. 

The importance of this object was early appreciated. In a report 
made in the Senate in 1805, Mr. Dayton, of New Jersey, firom the 
committee to whom was referred a memorial of Benjamin Hovey and 
his associates, for aid in the construction of a canal on the western or 
Indiana side of the falls, stated that — 

"Tour committee, aU of whom have penonalljir yisited and paid some atteiition $ameAj 
to this difficult and dangerous part of the navigation of the Ohio, impreesed with a belief of 
the practicabilitj of the undertaking, of its vast benefit and importance to our whole coon- 
try, eepeciallj to that part of it wmch is connected with the western waters, feel no hesita- 
tion in recommending a compliance with the request of the memorialists." • 

Again, it was stated in a report made in the House of RefHPesentft- 
tives in 1806, that — 



** Of the immense utility of the proposed canal no one can doubt who reflects for a i 
upon the vast extent of fertile country which is watered by the Ohio and its tributary 
streams, and upon the incalculable amount of produce which most, of course, neoeasariiyfied 
its way to market by descending that river, and encountering the dangers and difliculties of 
passing its rapids." 

Again, the venerable Henry Clay, late senator, whose death is so 
deeply deplored by the whole body of the American people, and who 
was then a senator from Kentucky, in a report from' the committee to 
whom the subject was referred in 1807, stated : 



'* That the work is one of great and national importance is undeniable. TIm 
country on the Ohio and its waters above the rapids, in seeking a market fer its surphv 
products, has to encounter the obstructions in the navigation ot that stream, which they 
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prewnt ;" *' there can be no doubt that both policy and power combine in fiiTor of promoting 
an undertaking hj which the property of the goyemment is to be incidentally benefitted." 

Again, the distinguished statesman Albert Gallatin, in his celebrated 
report, as Secretary of the Treasury, in 1808, staled: 

** That the Ohio river, at the annual melting of the snows, rises to the height of more 
than forty feet, aflbrding from the upper points to which they are navigable, a safe naviga- 
tion to the sea for any ship that can pass over the bar at the mouth of the Missiraippi. As 
early as the year 1793, a schooner built on the Monongahela, between Brownsville and 
Pittsburf , reached New Orleans by that extraordinary inland navigation, and arrived safely 
at Philadelphia. This first essay stimulated the spirit of enterprise so conspicuous in the 
American character, and numerous vessels, from one hundred to three hunared and fifty 
tons burden, are now annually built at several ship yards on the Ohio river, as high up as 
Pittsburg ; and, bringing down to New Orleans the produce of the upper country consumed 
there ; carry to Europe and the Atlantic ports of the United States the cotton, sugar, and 
the tobacco of Louisiana and of the States of Tennessee and Kentucky." " That branch of 
national industry gives value to the immense forests of the Ohio, and of its numerous 
branches, and will soon make a considerable and perhaps necessary accession to the shipping 
of the United States, and has a tendency to diminish the price of freights from New Orleans 
to the other American ports. The importance of this last consideration will be duly felt, if 
the magnitude of the exports of which New Orleans is destined to be the emporium, be con- 
trasted with the probable amount of its importations." "The only impediment to that 
navigation is the nills at Louisville. Ordinary boats can with difficulty pass these in sum- 
mer, and the navigation is, even during freshets, dangerous for the large vessek. The at- 
tention of the legislature of Kentucky, and of the inhabitants of the western country general- 
ly, has, therefore, been particularly drawn to the opening of a canal at that place." 

In the year 1824, Mr. Wicklifie, of Kentucky, from a committee of 
the House of Representatives, stated in his report, that — 

*' There are now upwards of one hundred steamboats, of from seventy to seven hundred 
tons burden, engaged in commerce on the Ohio and Mississippi rivers, and their tributary 
strsams. It is estimated that five thousand other than steamboats annuallv descend the 
Ohio, and about two thousand the Upper Mississippi ; making an aggregate of about seven 
thousand boats, barges and keels, which float upon the bosom of those two rivers, laden with 
« the surplus productions of the ^at vallev of the Mississippi. The improvement of the navi- 

etion of those two rivnrs, which wash the territories of twelve States, (now fifteen,) cannot 
a local, but a national object ; one to which the exercise of the power of Congress to 
regulate commerce among the several States, is invited by every consideration, whether of a 
commercial or a military character. The navigation of those rivers have been, is now, and 
must always be intimately connected with the military operations of the general government. 
It is a task too herculean for accomplishment by any one State ; and would be difficult, if 
not impossible, to produce a co-operation among the different States (whose interests are so 
une<^ual) to make the necessary improvements. It is the duty of the general government, 
and It is matter of surprise that it has not heretofore been periected. Until the United States 
shall cause this work to be done, the property and fortunes of thousands must continue to be 
wasted and sunk in these streams. 

The nature and magnitude of the obstructions at the fblls of the Ohio are too well and 
ffsnerally known to require of the committee a particular description. At this point, for half 
the year, (perhaps for two-thirds,) commerce is arrestsd in its ascent and descent. Boats and 
vessels have here to be unloaded, and the produce carted about two miles around the falls, 
at an immense expense, great delay, loss and injury to the owners; and vessels with their 
cargoes, in attempting to pass the falls when the water is thought to be sufficiently high,*are 
often lost. A canal around the«iall8 at this place would be of great utilitv to all that part of 
the Union composed of a part of New York, western Pennsylvania and Virginia, the States 
of Ohio, Kentucky and Indiana. The attention of the legislatures of the States of Ohio, 
Virginia, Indiana and Kentucky has been directed to it ; and acts incorporating companies 
to effect this desirable purpose nave been passed by the respective legislatures of Kentucky 
and Indiana. If this oostructipn were removed, transportation by steamboats would take the 
place of that by flat boats ; which latter moide is the most expensive and hazardous, and 
which all above the fiills have to employ. Of the practicability and utility of this improve- 
ment, and of its absolute necessity, in lustice to an industrious and enterprising population, 
the committ^ are satisfied. Its natural importance requires that the general gt>vemment 
should aid in its execution. The time is fast approaching, if it be not already arrived, when 
this nation must give aid to her internal commerce, when she must depend upon her own 
resources, and not upon the policy of other governments. By giving to her citizens the home 
market, and furnishing fkcilities to commerce between the States, the industry of our citizens 
is encouraged, and the ability of the nation increased. Upon a subject of such national im- 

Srtance as the improvement of the navimtion of the Ohio and Mississippi rivers, local 
ilings ought not, cannot operate with the Congress of the United States.'' 
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In ]816, Mr. Morrow, of Ohio, from a select committee of the Senate, 
stated, as the sense of that committee, that — 

'* The ^rreat works which are calcalated for national advanta^, e*ther in a military or 
commercial view, their execution must depend on the ^neral ^overnmefkt. Wherever greit 
obstacles are to be overcome, mat powers and means must be employed. To such woro tfas 
means of associated individuab are incompetent, and the particular States may not have a 
sufficient interest in the execution of works of the most esMntial advanta^ to other parts of 
the community. In other casei, where interest might be sufficientl^r operative, the means or 
the power may not be possessed, their territorial jurisdiction being limited short of the whole 
extent of the work. Among many other objects of iniprovements in inland navigation, com- 
ing within the above description, a canal around the falls of the Ohio appears to be reeom- 
mended by its importance to the attention of Congress." 

In 1817, Mr. Thomas Wilson, of Pennsylvania, from a committee of 
the House of Representatives, remarked — 

" That upon mature deliberation, the facility of commercial and personal interoomSB 
throughout the whole extent of the United States and its territories, is viewed by the com- 
mittee, as it appears to have been viewed by former committees of both branches of the 
national legislature, and by every Executive of the government since its formation, as sa 
essential ingredient in the general economy of the nation, as well in relation to the purraits 
of peace as of those of war, as also to the perpetuation and integrity of the republicaa 
Union." 

'* That the interior waters of the United States, coHsxtensive with its territory, famish ths 
ample and the only effectual means of such facility. Without inland navigation, an interior 
commerce in a large portion of the most necessary articles would be not merely inconvenient 
but wholly impracticable between sections remote from each other. Those wnich were des> 
titute must remain so ; and where there was abundance it would be of little value. In sock 
a state, of all the rich bounties of nature distributed over our expanded country, ever vaiyinc 
in their nature and uses with our varied soils, climates and pursuits, a scanty portion only 
could be appropriated to the subsistence and comfort of civilized man. Invaloable, then, 
are those interior waters which, even in their natural state, afforded a &cility of transporta- 
tion of the necessaries of life which no other known means could effect. But although these 
waters are thus essentially^requisite and extensively useful in their original state, their osefiil- 
ness would be indefinitely increased by improving and uniting their channels." ''There is 
wanting only a short canal from lake Blrie to some of the navigable waters which empty into 
the Ohio, some inconsiderable improvement in the bed of such waters, and a lockage or other • 
improvement at the falls at Louisville, to complete the great channels already mentioned, "fce. 

In 1817, Mr. Lacock, of Pennsylvania, made a report in the Senate, 
upon the subject of improvements of a national character, and referred 
to " the improvement of the navigation of the Ohio river, more parti- 
cularly the falls at Louisville." 

In 1822, Mr. Hemphill, of Pennsylvania, from a select committee of 
the House of Representatives, remarked that — 

** From a well regulated system of internal commerce in the United States, bv means of 
good roads and canals, the happiest consequences may be expected to flow." " The national 
objects which, in the opinion or the committee, claim the first attention of government, are 
(among other objects enumerated,) canals to connect the waters of the Ohio above with those 
below the falls at Louisville. " 

The committee have referred to these authorities to show what has 
been the settled opinion, in limes past, regardftig the nationality of the 
works for overcoming the obstructions to the navigation of the Ohio 
river at the falls. 

To present an adequate idea of the universal opinion of its present 
and future national importance, the committee would consider a difficult 
ifnot an impracticable task ; certainly it would be so as regards the exten- 
sive and overwhelming prospects of the future. They will, therefore, 
content themselves by endeavoring to present a faint view of its present 
importance, and the necessity for the construction of a canal of adequate 
dimensions on the western side of the falls. 

The committee could not say that any State in the Union is not either 
immediately or remotely interested in the navigation of. the Ohio river 
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passing by these ^eat falld; but in order to ^vc some definite idea of 
the extent of. the interest directly concerned in such improvement there 
as will render that navigation free to the largest size and the largest 
number of steam and other vessels, boats and barges, the committee 
will confine the estimate to States and parts of States immediately 
interested in that truly national work. 

The States whose trade, travel, commerce, agricultural productions, 
mails, defence and general welfare, are more or less dependent upon or 
aflfected by the state of these works, are Ohio, Indiana, Kentucky, Illinois 
part of New York, part of Pennsylvania, part of Virginia, Missouri, Iowa, 
Wisconsin, Louisiana, Tennessee, Mississippi and Arkansas, and the 
population of these States and parts of States amount, on a moderate 
calculation, based upon the last returns of the census, to more than ten 
millions of souls. The land in those States under cultivation, amounted, 
two years since, to more than forty millions of acres, whose agricultural 
products for 1849, (although the official returns show a short crop,) 
amounted to the following enormous quantities, to wit : 
46,091,456 bushels of wheat. 

370,346,760 bushels of Indian corn. 

108,411,017 pounds of tobacco. ^ 

366,844,800 pounds of ginned cotton. 
22,285,545 pounds of wool. 
76,308 gallons of wine. 

102,227,471 pounds of butter. 
27,230,747 pounds of cheese. 
3,371,154 tons of hay. 

58,633 tons of dew-rotted hemp. * 
10,718 tons of water-rotted hemp. 
357,346 bushels of flaxseed. 
9,238,883 pounds of maple sugar. 

262,764,000 pounds of cane sugar. 

There are other products of the west the statement of whose quan- 
tities would appear extravagant, if not fabulous. The iron interest is 
becoming very extensive. It was estimated in the year 1850 to have 
amounted to $10,663,260— pig iron, $3,026,787; castings, $5,509,493, 
and wrought iron, $2,126,970 ; and this interest is destined, in a short space 
of time, to extend to an indefinitely large amount. The product of nogs 
or pork in 1850 appears to have been 1,652,220 barrels, or 349,140,010 
Dounds. There were imported into Cincinnati alone, in 1861, 334,000 
head of hogs, valued at $2,505,000 ; also, of apples, barley, beef, bloom*, 
flour, lead, lard, oats, pig metal, and whisky, the very large quantities 
of aU of which annually produced in the west it would be difficult to 
estimate. The manufactures of that region are also progressing in like 
gigantic proportions. In the city of Cincinnati alone the various manu- 
laclures, constituting 184 diflTerent and distinct kinds, amounted, in 1851, 
to $51,413,324; and in Pittsburg, if not in other cities, no doubt an 
equal or even greater proportionate amount in value is produced. 

These are the principal products of agriculture, which may be con- 
sidered the gross income ot the west. The nett proceeds will depend 
upon the facilities for getting the surplus above the quantities required 
for the necessities of the people into market, for it is <jn|y^]|y,the sale of 
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this surplus that the cultivators of the soil c&n realize a pecuniazy com- 
pensation for their labors and toils, and therefore whatever tends to 
augment the means of transportation of these vast productions to marts 
of sale will encourage a still greater production, and will add not only 
to the wealth of the farmers or agriculturalists individually, but to the 
wealth of their respective States, as well as to the aggregate weahh^f 
the whole nation. The completion of the present canal on the Ken- 
tucky side, it will be recollected, produced a new era in the afiairs of 
.the west, and has since added many millions to the wealth of each of 
the States interested. Previous to that improvement the immense and 
growing produce of the west above the falls was comparatively of little 
value. This is accurately explained by Mr. Wickliffe, in his report in 
1824, in which he said : 

**'It may be assamed as a fact that more damajre is amiuaily siistAiaed by the cmataj 
^ittiated on the Ohio and its branches above the falls, in consequenoe of this obstmction to 
navi^tion, than the whole amount necessary to provide a complete and permanent remedy 
for trie evil. The expense incurred in transporting the property around the fkUs forms h^ 
an inconsiderable item in this account. The injuries resulting from the delay oocanoned hj 
this obstruction in the transportation to the market below is one of much greater mafnitode. 
New Orleans is the only market for the enormous productions of the west. * • TTm ob- 
structions to commerce and navigation produced by the falls of the Ohio prevents the pro- 
duce of the upper country from arriving at New Orleans when the market is best and tbe 
demand greatest. When the falls can be nassed with safetv, a vast amount of produce ii 
suddenly thrown into market, which is limited in its extent and fluctuating in its prices. * * 
The produce cannot reach the market at New Orleans until the fall or winter months, and 
then in such quantities that all hopes of a reasonable price are proatrated, the commercial 
enterprise of the shippers checked, and the industry of the agriculturalists of the wsit 
unrequited.*' 

The opening of the present canal (now become two contracted in its 
dimensions) was therefore highly salutary in its effects, direcdy itt 
creasing the sales of the public lands in all that country, and increasing 
to an almost indefinite amount the value of those lands in the hands of 
the sturdy yeomanry who settled upon them with the intention of culti- 
vating the soil. Were it possible to state the present value of those lands, 
and the improvements and personal property upon them, it would approxi- 
mate a j ust estimate of the principal value of the property directly interested 
in this and other improvements in the navigation of the Ohio river. Al- 
though this cannot be done, the committee may be permitted to state that, 
estimating only the forty millions of acres under cultivation in 1849, in- 
cluding the houses, barns, mills, and other permanent improvements on 
Ch^land at only twenty dollars per acre, which must be acknowledged 
a very low estimate, it would make $800,000,000 ; and, taking the 
farming utensils at $64,323,943, and the live stock at $222,024,548, 
according to the returns of the last census, these items alone would 
amount to the enormous sum of upwards often hundred and eighty-six 
millions of dollars. 

The committee have thus given a statement of the importance of 
having every possible facility for overcoming .the obstructions to the 
free and complete navigation of the Ohio river<, and this statement is 
founded upon indisputable official information ; but they have not, as 
yet, referred to the loud and reiterated expression of oublic opinion 
upon this subject, and the constant and now pressing demands that an 
additional canal be constructed upon the most ample and permanent 
basis upon the west side of the falls. 

The committee have now before them the proceedings of tbe city 
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council of Cincinnati, and of a large assembly of merchants and boat- 
men held at that place, and a memorial from its citizens ; of the city 
council of Madison; of the mayor and council of Jeflferson ville ; memo- 
rials numerously signed fron^ Indiana; memorial of citizens of Penn- 
sylvania; of merchants and others of Philadelphia, and a number of 
memorials numerously signed by the citizens of the west and of the 
great valley of the Mississippi. These proceedings and memorials set 
forth that, "in the progress of steam navigation, it was found indispen- 
sably necessary to nave a canal around the rapids, and in 1825 the 
present canal was commenced, and was completed in 1831. In this 
improvement the United States became a partner with a private com- 
pany for the purpose, it is supposed, of benefiting commerce; but, 
having adapted the canal to the size of the boats of that day, making 
the locks but one hundred and eighty-five feet in length, the commerce 
of the river has long since required steam-vessels of nearly double the 
length of the locks, consequently two classes of boats have to be used, 
one for the Ohio above the falls, and the other for the Ohio' and Missis- 
sippi below, thus causing a reshipment and an increased price on 
freight, including expenses, which imposes an unjust tax upon the com- 
merce of the country. In addition to these expenses, boats passing 
the canal have to pay an exorbitant toll, which has been charged since 
its completion, until the total amount received up to the last report is 
over two millions of dollars, a sum more than double the cost of the 
work ; and in this dividend the general government, as the principal 
stockholder, has to the credit account a large surplus over the invest- 
ment. The people of the west have repeatedly petitioned Congress 
for a free navigation and an additional canal around the falls of the 
Ohio." 

" The immense losses occasioned to vessels and property by obstruc- 
tions in the Ohio and Mississippi rivers would probably amount annu- 
ally to a sum exceeding two millions of dollars. These risks, added to 
the tolls of the canal and the delay caused at that point, render these 
expenses for navigating a boat four or five years, more than equal to 
the original cost oT the vessel." " The internal navigation of this val- 
ley must always be regarded as the arterial circulation of its wealth ; 
and whatever will improve that navigation deserves the patronage of 
the government. The river navigation will always be paramount to all 
other modes for the heavy products of the country ; and although rail- 
roads may be extended in all directions across the continent, they will 
still form but the branches of the great trunk formed by the Ohio and 
Mississippi rivers. There is, therefore, claimed from the general gov- 
ernment an improved navigation around the falls of the Ohio, by the 
construction of an additional canal of ample dimensions to meet the re-- 
quirement of the present and growing increase of western commerce. 
Two canals are now indispensably necessary for the ascending and de- 
scending trade ; also to prevent an interruption to commerce whilst 
either of those avenues would be undergoing necessary fephirs. Thus, 
any repairs made to the present canal, without other provision for boats 
to pass the falls, would occasion delay and losses ruinous to the com- 
merce of the river." "This improvement is asked for as an act of jus- 
tice due to the people of the west, who have always contributed ilieir 
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full share of the expenses of the government, and have received little io 
return. Since the organization of the Union, the expenses of the gene- 
ral government amount to more than one thousand millions of dollars, 
nearly all of which has been expended in the support of the army and 
navy, and in the improvement of harbors, light-houses, forts, and other 
national works in the Atlantic States. In addition to the amount drawn 
from the west for the support of government, the public domain within 
the valley of the Mississippi has paid into the national treasury more 
than one hundred millions of dollars. This sum has been derived from 
the perseverance and energy of the western people, who have prostrated 
the forests, built cities, and made their roads and canals, feut above 
all these considerations, the nation is indebted to western enterprise for 
the first successful experiment of steamboat navigation, which gave the 
great impulse to western emigration, and settled the banks of our noble 
rivers with an industrious, agricultural, and commercial people, thus 
rendering available the great public domain in all parts of the west, and 
furnishing the national treasury with the means for constructing our 
great nationd works, by doing which, the representatives in the national 
councils will thus do no more than ditcharge a duty and perform an act 
of justice fairly due to a neglected portion of the Union. At the same 
time it will erase the stain which has been placed upon the nation by 
the position which it has occupied as toll-gatherer in dividends of usu- 
rious interest, collected from the commerce of the most important na- 
tional highway of the Union." 

" The present inefficient, hazardous, and contracted canal, imposes 
an oppressive annual tax, amounting during the past year to 9167,666 49i 
for vessels passing through it, while more than one-third of the com- 
merce of the Ohio is compelled, from its onerous tolls, bad location, or 
insufficient size, to select the dangerous passage over the falls, or the 
expensive and dilatory portage transportation around them. Insurance 
is enhanced or forbidden ; delays, injuries and wreckage result from the 
present evils. 

"That the great necessity of another canal around the falls of the 
Ohio river, and the improvement of the navigation in passing that ob- 
struction, have been the subject of petitions and memorials for many 
years by the people of the several States. The injustice of the usuri- 
ous tax charged upon the commerce of the country by the Louisville 
and Portland canal company, the inefficient character of the canal, and 
its contracted dimensions, unsuited to the larger size of vessels now re- 
quired in transporting the commerce of the river, and the delays, losses 
and interruptions occasioned by the unfavorable location of that avenue, 
have been often presented and explained. Your petitioners, therefore, 
ask that justice which the circumstances so fully authorize, and pray 
that another canal of spacious dimensions be constructed on the Indiana 
side of the river by the general government. The necessity for early 
action in the construction of another canal will be rendered more appa- 
rent by reference to the immense commerce of the Ohio river. The 
commerce reported to pass the canal is but that portion of the river 
trade which uses the canal when the river is not high enough to enable 
the boats to cross the rapids. This will give some idea of the necessity 
of two canals around the falls, and show the importai^ce^flg^^eccinga 
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commerce estimated at more than one hundred millions of dollars, as 
also the immense loss which must occur during the process of enlarp^ing 
the present canal, before another avenue is provided for five hundred 
thousand tons of freight annually passing this part of the river, which 
would have to pay a land porterage equal in expense annually 
to half the estimated cost of a new work. Your petitioners would also 
remind Congress that the west contributes to the support of the marine 
department of the government nearly half the expenses of that branch, 
by the consumption of imported goods, and the payment of duties, a 
sum equal to four millions of dollars annually, and not one dollar has 
been returned by the nation for the last ten years to improve our rivers, 
although they are recognised as a part of the coasting trade, and under 
the marine department of the government in custom-house duties, and 
in the regulations relative to United Stales seamen. Now all that your 
petitioners pray for in this petition, is for Congress to authorize the gov- 
ernment to return us a sum equal to the amount of toll which tb^ na- 
tion has collected from western commerce, over the original amptmt 
invested in the stock of the Louisville and Portland canal companyiiand 
this sum appropriated to the construction of another canal will furnish 
the means to complete a spacious work, as proposed by Colonel Long, 
superintendent of western improvements.'* 

The memorialists from Pennsylvania state that "their trade and 
commerce with the western States is greatly retarded by the obstruc- 
tions in the Ohio river, at Louisville, Kentucky. Your honorable bodies* 
will appreciate the great importance to this Union of a free and untaxed 
communication between its different sections, and the necessity of giv- 
ing to the internal trade of the country the greatest facilities. The nu- 
merous railroads and canals constructed by different States and corpo- 
rations, pointing to the Ohio river, demonstrate the great importance of 
that national highway." 

The memorial of about three hundred of the most respectable mer- 
chants and others of the city of Philadelphia represents, that, " having 
a deep and abiding pecuniary interest in all that concerns the success- 
ful navigation of the Ohio river, they beg leave to call the attention of 
Congress at this time parliculary to the obstruction which exists at the 
falls or rapids at Louisville, Kentucky, which are now passed by the 
Louisville and Portland canal, and which, it is well known to your 
memorialists, is entirely inadequate for the passage of the larger class 
of boats which have now become indispensable in the successful and 
economical transportation of merchandise west and southwest of the 
city of Cincinnati. Your memorialists therefore ask from the general 
governmrnt an improved navigation around the falls of the Ohio, by 
the construction oi an additional canal of ample dimensions to meet 
the requirement of the great and growing increase of western commerce 
upon the most important national highway of the Unian^ 

The memorials of numerous persons, agriculturalists, manufacturers, 
mcTchants, traders and navigators of the western rivers, all being deeply 
interested in the cheap transportation of the products of our labor to 
the Atlantic markets, and in the free and uninterrupted navigation of 
the great western highways by our river craft, represents: " That the 
only serious obstruction to the free navigation of these rivers is at the 
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falls of the Ohio ; that this obstruction is but partially overcome by the 
Louisville and Portland canal, now too contracted for the passage of 
the larger class of boats ; that the general government is a large stock- 
holder in this national work, and has just participated in the profits 
accruing from tolls which are a heavy tax upon commerce ; that this 
tax has been a burden upon the west for twenty years, while the gov- 
ernment has liberally protected the commerce of the seaboards from 
the national treasury ; tnat this canal, although insufficient to the ac- 
commodation of the rapid improvement in the construction of boats, is 
still of great national importance." 

The mayor and council of JefFersonville, Indiana, state : " That the 
tolls oil the Louisville and Portland canal are fifty cents per ton 
measurement laden or not for steamboats, and three cents per square 
foot superfices on flat-boats laden with produce or stores, and two 
cents per square foot on those laden with hay, coal or salt. The aver- 
age number of flat and keel-boats passing over the falls and not by the 
canal during the last five years is estimated at not less than fifteen hun- 
dred annually. Most of these flats requiring pilotage, cross the falls 
at serious hazard, and accidents occur annually ; besides the onerous 
tolls, the irregular rock bottom and sides of the present canal are also 
peculiarly dangerous to this class of boats. The estimated tolls for 
these boats passing the falls under pilotage from the Indiana shore an- 
nually, had tney passed through the canal would have been ^60,000. Pro- 
bably the amount of toll on steamers and other boats crossing the falls 
under pilotage would be less, but to these estimates must be added the 
portage commerce to load and unload steamers below the falls, and the 
estimated aggregate of tolls at the present rates on commerce avoiding 
or unable to pass through the present canal cannot be less than $120,- 
000 per annum. The expenses of pilotage from the Indiana shore is 
estimated at $10,000, and those from the Kentucky shore at ^^6,000. 
The portage on the Kentucky shore around the falls cannot be reliably 
estimated. All the large steamers are loaded from the Louisville drays 
below the falls. We believe that the annual expenses for pilotage and 
enhanced insurance alone, under the present difficulties, would pay the 
yearly expenses of a well constructed and efficient canal. Adding to 
this the losses from wreckage and injuries in crossing the falls, amount- 
ing during the past season to not less than $10,000, and a case is pre- 
sented for the commerce, exclusive of that passing through the canal, 
calling for relief. 

'* The objections to the present canal and its enlargements are : that 
it is located in the river bottom submerged by freshets — ^the alluviao 
covering the bed of a rock from the head, two-thirds of the distance to 
the foot of the canal being the only bed or side support of the locks 
near the latter point. The construction of locks of ninety or one hun- 
dred feet in width by three hundred and ninety or four hundred feet in 
length to answer the present wants of navigation involved heavy side 
pressure and requires unyielding support to the sides of locks neces- 
sarily having a high lift to economise the time of steamboats by dimin- 
ishing the number of locks. Both entrances to this or any canal on the 
Kentucky shore open to sluggish eddies where deposite or silt is con- 
tinally forming. The shore at Shippingport near the foot, and at Loui»- 
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ville above the upper entrance of the present canal, extend yearly frona 
deposit where tlie sediment is not continually removed by dredging. 
The lower entrance opens near a rock in the channel dangerous in 
swinging out or into the canal, but not to boats passing in the channel 
which can easily avoid it. The present canal is encumbered with two 
bridges. The upper permanent, of stone, and the lower a drawbridge 
over the upper lock, and both required by public highways, the outlets 
between Snippingport and the ferry to Clarksville and the town of Port- 
land below and the city of Louisville above the falls. The enlarge- 
ment of this canal would not only require tlie destruction of the present 
arched bridge, but the construction and support of two drawbridges 
of a hundred feet span to avoid impeding the passage of vessels with 
masts and steamers with high chimneys or in high water. As Corn 
island and the fisheries with the other islands and rock quarries in the 
bed of the falls belong to the proprietors and jurisdiction of the Ken- 
lucky shore, the necessity for these passways or roads and bridges can 
scarce be avoided in any improvement by canal near that shore. The 
cost of enlarging the present canal is enhanced by the necessity of re- 
moving ihe paved artificial bank rising from twelve to twenty feet above 
the surface of the ground ; the removal of the bridges ; the excavation 
of the horizontal strata of rock requiring transportation over the present 
artificial banks or their remains when torn away. We do not believe 
that this enlargement can be effected without an outlay equal to the 
construction of a new work of similar character near the Indiana shore. 

" A canal on the Indiana shore would avoid the diflScullies of a low 
alluvion shore and of rapid sedimentary deposite. Sediment is carried 
whenever the waters of the Ohio flow, but the Indiana shore for miles, 
extending along the range of any canal has not for fifty years exhibited 
any deposite of silt or sediment on its banks. Neither bridges nor 
passways are required in connexion with a canal along the Indiana 
shore at the falls. The lower terminus is nearly a mile above the 
Carksville ferry. A canal on the Indiana shore would be more at the 
bed or channel of the river. The plan proposed by Captain Ball, 
which was also adopted by General George Rogers Clark in 1803, has 
enlisted many firm supporters in its favor, and would be shorter and 
save time in its passage and would avoid bridges entirely. The char- 
ter of the Indiana canal company has never passed into the hands of 
stockholders from the conviction that the United States would speedily 
construct a work of such paramount importance to the commerce of 
the west, and the powers conferred by it may either be transferred 
to the United States, or retained by the State of Indiana, so that there 
is no private interest immediately concerned in the construction of sucb 
canal. We desire to have the improvement of the falls estimated as a 
national work, free from lotal or private interest, confidently believing 
that the Indiana shore furnishes superior advantages for a suitable canal 
and the location of locks in connexion with a dam, and willingly trust 
the subject to the unbiassed judgment of Congress and those of its 
members acquainted with the lalls of the Ohio river." 

The expression of opinion of the legislatures of several Stales might 
be also adduced, but as that of the State of Ohio is concise and em-- 
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braces the general public sentiment upon the subject, it will here be 
given in conclusion of this branch of the subject : 

" STATE OF OHIO. 

" Joint resolutums relative to the construction of a new canals on the Indiana stile, at the fiUt 

qf the Ohio river. 

'* Whereas, two propositions are now before the Congress of the United States for the im- 
provement of the Idlls of the Ohio river, and separate bills have been reported for two 
^Iifferent modes of improvement ; the one emanating from the citizens of Louisville, author 
izing the general government to purchase the individual stock, and enlarge the Lonis?ille 
and Portland canal ; the other conforming to the petition firom Cincinnati, and other com- 
mercial points in the western country, requesting the general .government to purchase the 
fltock in the present canal, and to authorize the construction of a new canal in a more favor- 
able location, with locks four hundred feet in length, and in other respects adapted to the 
present and future commerce of the country: 

** And whereas, the citizens of Ohio being deeply interested in the cheap, safe, and speedy 
transportation of their commerce on the Ohio river, they claim the right of expressing to 
Congress their opinion on the subject of the proposed modes of improvement of tne naviga- 
tion at the falls; therefore, to give force to these opinions collectively, which the citizens 
individually entertain, the memSsrs of the general assembly, representing the several counties 
of the State, adopt the following resolutions: 

" Resolved, That the Ohio river being acknowledged as the great national highway, under 
the care and supervision of the general government, a free and ample mode of conveyance 
should be provided, and at all times preserved for passage of boats and other vessels con- 
veying the commerce of the river around the natural obstruction known as the rapids or fidla 
of the Ohio. 

*' Resolved, That the rapid increase of commerce has rendered two canals necessary for 
the accommodation of vessels ascending and descending the Ohio river, and that this neces- 
sity will be greatly increased by the completion of the system of railroads now in progress of 
connecting with the river above the falls. 

'* Resolved, That the repair and enlargement of the present canal would at all times, 
excepting during the periods of very high water, present an obstruction to the passsge of 
vessels, and cause the portage of freight a distance of two miles within the city of Louisville, 
subject to the penalties and regulations incidental to a corporation; thus suspending navigt- 
tion through tne canal for years, creating daily losses highly injurious to commerce, and 
fatal to the interests of those concerned in the navigation of tne river. 

'* Resolved, That the surveys and estimates made heretofore by competent engineen, 
establishing the fkci that the construction of a new canal around the falls of the Ohio, 
adapted to the present and future wants of commerce, would cost Ytry little more than the 
repairs and enlargement of the present work, which, if repaired, would present but one 
passage around the falls ; and that, from the unfavorable location, never could be as usefbl 
for passing the largest class of boats as a new work, constructed with the advantages of the 
present experience in navigation. 

'* Resolved, That the senators and members of Congress from this State be, and are hereby, 
earnestly requested to use their best exertions for the passage of a law authorizing the con- 
struction of a new canal on the Indiana side of the river, and to prevent the interruption of 
the commerce of the river through the Ijouisville and Portland canal, until some other mode 
is provided for the passage of boats around the falls: Provided, That if it shall become neces- 
sary for the United States government, in constructing said improvement, to purchase the 
stock of the Louisville and Portland canal, it should not, in the opinion of this general assem- 
bly, pay higher than par value for such stock. 

** Resolved, That the governor be, and he is hereby, requested to furnish a copy of these 
resolutions to each of our senators and representatives in Congress. 

" JAMES C. JOHNSON, 

« Speaker qf the House rf Renresentativa. 

" WILLIAM MEDiLl, 

<* President qf the Sendi. 

'« Fbbrvaht 16, 1858." 

Thus it will be seen that the proposed legislation upon this subject, 
at this time, does not precede, anticipate, or attempt to lead or control 
public opinion, but follows, corresponds with, and is intended to carry 
out the expressed wishes of the people and that of their delegated 
authorities, the legislatures of the States. Nay, it is manifest, from the 
strongest evidences pressing in from all sides, that the public opinion 
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and interest of at least one-half of this nation loudly demand that the* 
additional canal be immediately commenced. 

We will next introduce the testimony of the scientific and practicat 
engineers, whose attention has been thoroughly directed to the subject 
as to the condition and locality of the existing canal, its capabilitiesr 
susceptibility of improvement, advantages and disadvantages ; and as- 
to the use and natural difficulties of the open navigation of the falls, as- 
well as to the locality, the necessity for and advantages of a new canal 
of dimensions suitable for the passage of the largest steamers that can 
navigate the Ohio river, to satisfy the present and future demands of 
the navigating and other interests. 

The scientific and able engineer officer. Captain Cram, in his well 
known report of the 3d February, 1844, on this subject, remarked: / 
" If the irregular bottom of the present canal were equalized throu^- 
out its whole width and length by excavating the high places and filling 
up the low places, so as to bring the whole on the same level through- 
out, the bottom thus equalized would be 2.97 feet below low water 
stage. The depth of cutting in ihe construction of the canal was from 
twenty-five to thirty feet, and about eight feet was solid rock found in 
the bottom of the cut. At extreme low water the fall or lockage in the 
canal is twenty-five and a quarter feet, and at extreme high-water the 
tall or lockage is two feet. To give a depth of five feet of water in 
the canal at low- water, will require an average depth of cutting, through 
the whole bottom, of two and one-third feet ; this will be rather ex- 
pensive, having to raise the excavated rock to so great a height, or to 
move it lo so great a distance as one-half of the whole length of the 
canal in order to get it out of the way. Again, the depth of the breast 
of the rock to work against will be inconveniently small. 

** At the upper entrance a strong current sets off over the falls of the 
river so as to make it quite inconvenient for ingress or egress of boats. 
This is an inconvenience, not to say an evil. At present parts of the 
canal have their sides contiguously with the water, of jagged rock, 
projecting out from under the vertical wall which has been erected on 
that rock, so as to endanger the sides of the boats as they pass along 
the canal. 

" In the existing canal, the deposites of silt or mud occur chiefly 
near the upper entrance and in the lower locks ; the yearly expense of 
dredging out and removing the mud deposite, by a steam-dredge kept for 
that purpose, forms a very considerable and ever-to-be-conlinued item 
in the annual expenses of the canal. For the last eight years it has 
amounted to nearly twenty-five per cent, of the whole average yearly 
expenses of the company. 

•* The estimated improvements of this canal amounts to ^55,298, 
should the* canal be improved to the extent required; its necessary 
yearly expenses for repairs, custody, &c., would probably amount to 
twenty-five thousand dollars. To maintain the canal free, this sum 
wouldf have to be raised from some source other than tolls. 

** Not only the soft matter but small stones are carried over by the 

force of the current and deposited in the vicinity of the foot of the 

rapids, and particularly are they found accumulated at the foot of the 

Kentucky chute in great quantity. The mean depth of wate^(tq3kjg 

Rep. Com. 545—3 ^ 
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Stages, at the head of the falls on the crest of the rock, is three and a 
half feet," (the mean depth in the canal at that stage only two and 
two-thirds feet.) 

Captain Cram then stales that " there are two routes on which a 
steamboat canal can be well constructed around the falls, on the In- 
diana side, and fed from the Ohio. Minute surveys have been nnade 
longitudinally and transversely on both, with all the care the import- 
ance of the subject demanded. The whole extent of route No. 1 is 
146 feet less than three miles. It is intended to have double lockst 
and the total lockage, which will be at the lower extremity, will be 
divided into two lifts of twelve feet each ; also, a guard-lock and boom 
for safety of entrance at the upper extremity. At the head of the locb 
there is to be a large bay five nundred feet in length and one hundred 
and sixty feet in width. There are also to be three passing places for 
boats, distributed at proper distances throughout the line. This is the 
shortest and least expensive route upon which a steamboat canal 
adapted to the wants of commerce, can be constructed upon a durable 
plan around the falls and upon the Indiana side of the river. Then' 
are two serious obstructions to the navigation of the river wli.r'i a canal 
on route No. 1, or the Louisville and Portland canal, cannot ameliorate, 
to wit: the rock in the way of the channel near Sand island, calW 
No. 7. To avoid these obstructions, and to obtain an entrance where 
the locks would not be liable to be buried in mud at every flood, 
another route, No. 2, was surveyed. This route commences exactly 
with No. 1, and is common with it for an extent of 2.4 miles ; its total 
length is very nearly seven and one-fiflh miles ; total lockage, two lilb 
of fourteen and a half feet each at extreme low water, the upper ex- 
tremity of the canal to have five feet depth of water, and the lower 
extremity 6.5 feet deep ; five passing places for boats would be neces- 
sary in this line. The advantages of this route have been stated as 
consisting in avoiding the Albany bar. Rock No. 7, and securing a 
position for the locks where ingress and egress would be comparatively 
free from accumulating silt. The disadvantages are the liability of 
mud accumulating from the creeks and runs, which would have to be 
let in so that they might cross the canal, and the time for passing 
through it would be more than double of that for plan No. 1." T(» 
obviate these objections. Captain Cram proposed " a canal on a high 
level, around the falls, to be fed from other sources than the Ohia 
From the report of the board of internal improvements of Indiana i« 
1835, and other sources of information, an opinion has obtained that to 
avoid the great expense of cutting for a canal around the falls, to be 
fed from the Ohio, a canal with very little cutting might be made on a 
high level, locking from both its extremities into the Ohio, and feeding 
it from the interior of Indiana; that by such a project a steamboat 
canal could l>e had around the falls, and at the same time a navigable 
feeder into a very fertile district of that State." 

" This canal on a high level on same route as No. 1, it appears 
would cost less by 3215,286 than that canal, but the objection would 
be to the great cost of the feeder, which would itself be a large canal 
extending eighty miles into the interior of Indiana, and would have a 
total lockage of one hundred and fifty-six feefeig'tizedbyCjOOQlc 
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After describing each of the plans for improving the navigation at 
the falls, Captain Cram then enters into a comparison of the several 
projects, and states, that " from a careful examination of the whole 
object, it will be seen that the project most likely to come into compe- 
tition with that of purchasing and improving the existing canal, is the 
one of constructing a new canal, on route No. 1, on the Indiana side." 

" The question as to the best mode of improving the navigation of 
the Ohio at the falls is now to be answered. If the wants of the com- 
merce of the Ohio are to be answered by one canal around the falls, 
adapted to both an ascending and a descending navigation, for the 
fresent business, as well as that of a few years to come, (this was in 
1844, and the business has since more than doubled,) I am of the 
opinion that the best mode will be for the United States either to pur- 
chase all the remaining stock of individuals and the dry dock, and to 
make improvements in the existing canal to the amount of $355,298, 
and commence as soon as possible, charging tolls only sufficient to 
maintain the canal in perfect order, provided ihe State of Kentucky 
will give the United States exclusive jurisdiction over the whole sub- 
ject ; or, if the stock cannot be purchased at a fair price, then the best 
plan for the United States would be to construct a new canal on the 
Indiana side, on route No. 1. The following views may probably fur- 
nish some acceptable ideas on the subject : " 

" Under the most favorable circumstances of water, it would take 
about two years to make all the required improvements in the existing 
canal, to tile amount of the estimate of 9355,298 ; and in the contin- 
gency, which ought to be counted, of unusual or extreme high stage of 
water, the time would be at least three years. During all this time it 
would certainly be very difficult, although it might not be impossible, 
to economically execute the improvements without stopping the navi- 
gation of the canal ; and thus the contingency might occur of being 
under the necessity of interrupting the present train of business on the 
river." (The number of passages of steamers and boats of all descrip- 
tions through the existing canal in 1851, were 1,934 ; and the tonnage 
374,522 tons ; officers and crews numbered 8,388, the capital invested 
about $5,000,000, the value of produce and merchandise transported 
about $100,000,000, and the number of passengers 3,464,967.) 

** To interrupt for a period of two or three years the regular trade 
(commerce and travel) carried on by so many boats, would very 
seriously derange the whole system of commercial (and agricultural) 
business, in so far as it relates to navigation, not only upon the Ohio, 
but throughout the whole Mississippi valley. 

, " This evil would be wholly obviated by constructing a new canal 
on the Indiana side." 

•* These considerations, together with the greatly increasing com- 
merce of that valley, lead to the question of providing for two canals 
around the falls of Ohio, one for a descending, afid one for an ascend- 
ing navigation." 

" After comparing all the projects discussed in this report, their cost, 
their merits and demerits, for prospective business as well as for pres- 
ent purposes, it is probable that the best mode of improving the naviga- 
tion of the Ohio at the falls, will be to purchase all the shares of stock 
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belonging to individuals of the existing canal company, and the dry 
dock, and make improvements in the existing canal, to adapt it to navi- 
gation one way, and at the same time to construct a new canal on 
route No. 1 on the Indiana side, and charge tolls only sufficient to main- 
tain the canals ; provided the stock can be purchased at a fair rale ; or, 
if the said stock cannot be purchased at a reasonable rate, then the 
best mode will be to construct a new canal on the Indiana side, (route 
No. 1,) adapted to navigation both ways, and charge tolls only sufficient 
for the necessary repairs, custody," &c. 

These are the dispassionate views and judgment of that able and 
practical officer Captain Cram, of the United States topographical en- 
gineers, upon his official and scientific responsibility, from which it is 
plain and conclusive, that he considers this canal upon the Indiana 
side of the falls as indispensably necessary under any and every view 
of the subject. 

In presenting a full view of this subject, a statement of the result of 
the surveys and examinations of William J. Ball, esq., chief engineer 
of the Indiana Canal Company, and the conclusion to which he arrived, 
could not be omitted, inasmuch as it was framed with a strict regard 
to practicability, utility and economy, suitable to the limited means of 
a private company, as well as with an enlarged view of the progress 
of the age and the wants of futurity. His plan embraces a canal to 
overcome the greater part of the fall, to wit : 20.12 feet, leaving only 
three or four leet to be overcome in the distance of one mile in the 
large and opt.n channel for navigation which he proposes to improve io 
the bed of the river. He thus describes it : " Our canal commences 
near the shore a short distance below the JefFersonville ferry-boat land- 
ing, far enough up to be above the strong draft towards the falls, and 
near enough to the shore to be accessible at all times. The width at 
no place is less than one hundred feet, and, in the length of cutting, 
three convenient passing places are provided, besides an enlargement 
at the upper end to render the entrance entirely easy, and over one 
mile of its length will have a water surface varying from one hundred 
and fifty to two hundred feet in width. The walls are intended to be 
raised twelve feet above extreme low water, and will not be submerged 
and out of sight, until the river has risen to such a height that a canal 
will not be used. • Near the lower end, the line curves to the right, cut- 
ting through a high point of land and terminating below the strong 
current, and entering obliquely so as to avoid the difficulty of boats 
being swung round by the current, either entering or leaving the locks. 
In this high point of land which rises to forty-five feet above the bot- 
tom of the canal, and entirely above high water, the locks are located, 
and in the most secure situaHon, conveniently accessible at all times, 
no suspension bridge or anything of that kind being required. From 
the terminus of the canal, the natural channel, as has been already 
stated, is to be improved, so as to render it easy of navigation ; and 
certainly this is the most natural and obviously proper place to make 
such improvements, nature having already done so large a portion of 
the work. It is believed the estimates made on this part of the work 

S 102,766) are ample to provide good navigation ; but suppose $100,- 
more should be expended in levelling down this part of the tails. 
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J' 
and rendering the deVcent in the river no greater than it is on many of 
the bars, this plan would still be, in my opinion, superior to any here- 
tofore suggested. ' Whatever improvements are made in the river bed 
remain forever, 'benefiting the public without charge, and affording a 
better navigation than could be provided for the distance by any canal, 
however well it might be constructed. 

" The prominent advantages of this plan of improving the falls of 
the Ohio river over any heretofore suggested, are in my opinion as fol- 
lows: 

*• 1. The canal will be short — not quite one mile and three-quarters 
in length. It will be of enlarged capacity ; in no place less than one hun- 
dred teet wide, and for two-thirds of its length varying from one hun- 
dred and fifty to two hundred feet in width. It will have five feet 
depth of water at extreme low stages, and boats may travel it under 
good headway without danger of getting aground or striking against the 
rough sides. 

" 2. It will not be obstructed by any bridge, a source of great incon- 
venience on the Louisville and Portland canal. 

*' 3. There are but two locks, and they are of such dimensions as to 
allow the largest class of boats to pass through, the gates and fixtures 
of which will be so arranged as to require the least possible time to open 
and shut, and fill the locks with water. 

" 4. The deep and commodious basin at the lower end of the canal 
will afford a safe and convenient harbor for boats, and with the con- 
templated arrangement of the lock gates all the sediment deposited in 
jhe canal and locks may be washed into it and thence borne down the 
river entirely below the falls. 

" Should there be a tendency for this basin to fill up with deposit 
from the river, so large a quantity of water may be passed through the 
canal as to wash it out thoroughly. By opening the lower lock gates and 
lowering the bear-trap gate, ninety thousand feet per minute may be 
passed through the canal, producing a current in its upper end of about 
one hundred and eighty feet per minute. 

•*6. The canal will continue accessible and ready for navigation until 
all classes of boats can ascend the falls without difficulty ; alter which, 
being of no use, it will be submerged by high floods and its walls pro- 
tected from abrasion of drift-wood and ice. 

'^6. The annual repairs must be light, not, in my opinion, costing 
more than one-fourth the amount now expended on the Louisville and 
Portland canal. 

" 7. In the prosecution of the work on the improvement now de- 
signed, none of the present facilities for passing the falls will be in the 
least interfered with, but the enlargements and improvements in the 
channel of the river below the whirlpool would eventually be a great 
public benefit, for which the company would charge no toll. 

" It will be observed that whilst the flat and keel boats have di- 
minished in number the steamboats have greatly increased, but the ton- 
nage has been augmented in a still greater proportion. 

" This shows the tendency to enlarge the capacity of boats, with a 
view to cheaper transportation ; and but for the restraint boat builders 
have been under in consequence of the contracted dimensions of the 
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Louisville and Portland canal, these proportions would doubtless have 
been greatly increased. 

" Considering the great superiority of the contemplated improvement, 
I cannot suppose it will draw less than half the tonnage now annually 
passing through the Louisville and Portland canal, and to this should 
be added the tonnage of a large class of boats that cannot get through 
the small locks of that canal. 

«*In view of the rapidly increasing trade of the Ohio river, and the 
impulse that 'ivould oe given to it by these increased facilities, can it 
be supposed many years will elapse before both canals will be taxed 
to their utmost capacity ? 

" Not an unimportant part of the value of this improvement is the 
immense water-power that would be made available oy it. The value 
of this will depend upon the extent to which it may hereafter be im- 
proved ; but, should this canal be made, there is certainly no more 
eligible point for a large manufacturing city. It is true there is a great 
hydraulic power on the Louisville and Portland canal, unimproved, 
and which probably never will be ; but the reasons, I think, are safr 
ciently obvious. There are no eligible locations for mills on the Keo- 
tucky side. All improvements on that side must necessarily be veiy 
much exposed to the floods of the river, and the residences have to be 
placed at inconvenient distances from the mills. 

" But just below the terminus of our canal, all around the basin, 
there are the most secure situations for mills of any kind, immediately 
accessible to the navigation of the river on one side, and on the other 
rising above the highest water marks. The foundations would be on 
solid rock, and perhaps no point in the Union affords more abundant 
material or greater facilities for building any kind of mills or factories." 

In making the examination and survey, and in forming his judg- 
ment upon this important subject, this intelligent civil engineer, William 
J. Ball, had the advantage of the reconnaissances, labors, calculations 
and views of Captain Cram, of the United States Topographical Engi- 
neers, and of all those who preceded him, and it appears that the con- 
clusion to which Captain Ball arrived, after considering and viewing 
all the modern plans of improvement, was found to correspond with 
the plan determined upon by that able and enterprising military pio- 
neer oflScer of the northwestern territory. General George Rogers 
Clark, whose fame is recorded upon the early history of the gallant 
deeds by which the frontier settlers of that extensive country were pro- 
tected from the cruel and treacherous savages who then encumbered 
its fertile soil. 

This distinguished officer formed the same plan and route that are so 
strongly recommended by Captain Ball, and, as early as the year 1803, 
had taken some important steps, in connexion with the trustees of 
Clarksville, to carry that plan into execution ; but the undertaking 
was, at that period, of a magnitude too great for their means, and from 
necessity was abandoned. 

From the views and remarks of Captain Cram, in his report in refer- 
ence to his several plans for the improvement of the bed of the falls, 
analogous, in part, with this improvement of Captain Ball, it is highly 
probable that, had Captain Cram turned his attention to that project. 
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he would have arrived at the same conclusion as Captain Ball, from 
this fact : that the difficulties and dangers which Captain Cram urged 
against every plan for the improvement of the bed of the falls appear 
to be entirely obviated by the plan of Captain Ball, in which he over- 
comes twenty-one feet of the fall by a canal of one and three-quarter 
mile in lengtn along the Indiana shore, with good harbors at both ends, 
and the remaining four feet fall in the length of a mile, by a wide and 
commodious sluice channel, free for the use of vessels and boats of all 
sizes, and at an expense for the canal and sluice of about one-half of 
the lowest estimate of Captain Cram for his shortest route for a canal 
(or No. 1) on the Indiana side ; from all which, as well as from infor- 
mation received from other respectable sources, it appears that the 
Louisville and Portland canal is entirely too small for the passage of 
steamboats now in common use above and below the falls ; that in the 
passage of boats and vessels of smaller size there is great liability to 
accident by rubbing on the bottom and contact with rocks on the sides ; 
that delays are caused by the rapid deposite of sediment at the entrance 
or head of the canal, being at the termination of an eddy requiring con- 
siderable expense to keep the channel open ; that the ledge of rocks 
forming the head of the falls and stretching across the river renders the 
entrance to the canal sometimes difficult and dangerous, requiring vigi- 
lance and skill to avoid the danger, and vessels not unfrequently drift 
on the rocks in attempting to enter the canal, pilots requiring daylight 
and fair weather to be certain of a safe entrance ; that the entrance at 
the lower end of the canal is also attended with difficulties ; the collec- 
tion of sediment there and the existence of a rock near that entrance 
rendering it dangerous in coming in or going out of the canal ; that the 
current setting across here from the Indiana shore frequently prevents 
a speedy entrance into the locks and occasions delay, and *' good pilots 
say, that even should this canal be enlarged, this current would 
strike a large boat, three hundred feet long, before she could enter the 
lock, and throw her around in defiance of the skill of the pilot ;' ' that 
great delays are frequently experienced in getting through the canal, 
owing to its defects and its unfavorable position or location ; that it is 
crossed by two bridges which, on widening the canal, would produce 
difficulties in the passage, of large vessels with high masts or chimneys; 
that the canal is located in a river bottom submerged by freshets, and 
therefore constantly liable to injury or destruction from this cause. 

The most of the difficulties and disadvantages here enumerated 
would be increased in the proportion of any addition that may be made 
in the size of the canal, and some of them in a greater degree. 

These considerations, together with the certainty of a great interrup- 
tion, if not an entire stoppage of the navigation through the canal for a 
period of at least three years, by the suggested alterations and the cer- 
tainty of immense losses to all the interest^ concerned by such delay 
or stoppage, have produced a decided conviction in the minds of this 
committee that it would be an unwise and ruinous policy at this time 
to commence an alteration in the Louisville and Portland canal. The 
committee are of opinion that the United States have heretofore ex- 
tended liberal aid to this company by appropriating $233,500 towards 
the construction of this canal ; and the committee are now willing to 
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recommend that the government make a sacrifice of its present interest 
in the canal, amounting at the price of stock fixed by the legislature of 
Kentucky, to $670,362 ; but they would make this sacrifice, not to the 
canal company, but to the navigating, commercial and every other 
public interest concerned, so that such interests would not be taxed 
with heavy tolls for the purpose of paying this amount to the govern- 
ment. Nor can the committee consent to recommend an appropria- 
tion of $309,540, for the purpose of paying the individual stockholders 
at the rate of $231 per share for stock whose par value has been SIOO. 
This price having been secured lo them, however, by the act of the 
legislature of Kentucky of the 21st February, 1842, and provision 
made for its payment out of the nett proceeds of the canal, it is beyond 
the power or control of Congress, and must rest upon the arrangement 
made by that legislature for its liquidation. When this shall have 
been accomplished, the committee would recommend the pecuniary 
claim of the United States on this canal company be immediately can- 
celled, upon the condition that for the future the canal and dry dock 
should be managed under the authority of the legislature of Kentucky, 
and that no higher or other toll should be levied on either than should 
be sufficient to pay for the management, care, preservation and repair 
of the canal. This would impose but a very small toll upon the navi- 
gation and commerce for whose benefit and use the canal would then 
alone exist. 

Nor can the committee at this time recommend the appiopriation of 
8355,298, which is the amount of the estimate for enlarging and im- 
proving this canal, inasmuch as such' appropriation, instead of aiding 
or benefiting the trade and commerce of the river, would, for a period 
of three years, seriously interfere with or stop such trade and commerce 
altogether by this canal. 

The scientific views and judgment of Captain Crnm and Mr. Ball 
may be considered conclusive as to the necessity of constructing a 
canal on the Indiana side of the falls ; but when there is superadded 
to their testimony that of Lieutenant Colonel S. H. Long, of the United 
States topographical engineers, superintendent of western river im- 
provements, who had devoted his attention to the particular subject 
under consideration for six years, during which time he resided at 
Louisville and had a daily opportunity of observing the state and con- 
dition of the falls and the operation of the existing canal, at the difier- 
ent seasons of the year and during the periods of the highest and lowest 
stages of water in the river, a case is made out calculated to remove 
the doubts of the most skeptical upon this subject, and to establish 
facts which cannot be reasonably controverted or denied. 

After making a detailed statement of the advantages of a canal on 
the Indiana side of the falls, and a minute description of all the works 
to be constructed there. Lieutenant Colonel Long presented an impar^ 
tial comparison between the Louisville and Portland canal and the pro- 
posed canal on the Indiana side, in which he said : 

" The Louisville and Portland canal is nearly two miles long, with 
three locks, each 190 feet long by 60J feet wide, and will admit boats 
only 183 feet long and 49^ feet wide. The proposed canal is less than 
three-fourths of a mile long, and would have only two/locks. iogether 
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with a guard-lock. The size of these locks may be such as to admit 
of the passage of the largest boats that can navigate the Ohio river 
above the fails. 

" The height of the walls and banks of the Louisville and Portland 
canal is less by one and a half to twelve or fourteen feet than the elevar 
tion of surface water of the highest freshet, consequently the entire 
canal is subject to inundation during the continuance of very high 
freshets, and at the same time its prism and lock chambers are liable 
to be partially filled with earthy deposits, drift, &c., rendering the canal 
impassable until sufficient time shall have elapsed for the removal of 
these obstructions. 

'♦ The height of the walls, &c., of the proposed canal will be at 
least two feet above the surface of the highest known freshet, which 
will insure a complete control of the entire canal in all stages of the 
water, and effectually prevent the introduction of silt, drift, &c., into 
the prisma lock chambers, &c., of the canal. 

** In the Louisville and Portland canal, ascending boats are permit- 
ted to pass during all times of the day and night, when the canal is in 
working order, while descending boats arc seldom allowed to enter the 
canal except in the day time, it being obviously proper that the canal 
should be kept open for I he accommodation of ascending boats only 
during the night. 

" In the proposed canal, ascending and descending boats may be 
allowed to pass indiscriminately during all times of the day and night. 
" The time consumed in the passage of boats through the Louisville 
and Portland canal, delays in waiting for an opportunity to enter the 
canal, and all other detentions, is at least three and a half hours, on an 
average, of every boat. 

" The time required lor passing the proposed new canal, including 
all detentions, will not be likely to exceed half an hour ibr each boat. 
** The number of boats passing annually through the Louisville and 
Portland canal being l,48o, and the average cost per day, all expenses 
included, being 3200 for each boat, both of which are probably very 
near the truth, the annual loss to the community, on qccoutU of delays 
07dyy may be estimated at $43,332. 

'* The same data being assumed lor computing the losses to the 
community on the proposed new canal (as the detention will only be 
half an hour to each boat) will result in an annual loss, on the score of 
delays, of $6,190 only. 

> " From the last comparison instituted as above, it results that the 
annual saving to the public by the proposed new canal, on account of 
detentions only, would amount to at least $37,142." 

In corroboration and support of the views and judgment of the plans 
of Lieutenant Colonel Long, the chief of the topographical corps. 
Colonel J. J. Abert, a man of extensive experience and matured judg- 
ment upon such subjects, says, in laying the report of Lieutenant 
Colonel Long before the Secretary of War, that "the improvement of 
the navigation at Louisville, or rather, it may be said, the means of 
passing by the falls of the river at that place, involve a choice between 
two different plans. 

" One^ the construction of a canal on the Indiana side A)y4!k3djM<^ 
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Of all the various modes of accomplishing this view of the subject, the 
one now submitted, of a canal below the river bank on tlie Indiana 
side, and in fact in what may be called the bed of the river, is, in my 
judgment, the best, being impressed with this opinion in a personal in- 
spection of the locality in 1832. Lieutenant Colonel Long, subse- 
quently stationed at Louisville, was directed to bestow his attention to 
the subject, and to make at his leisure the required surveys." 

The coincidence of judgment as to the true site for a canal to over- 
come the difficulties of navigation at the falls of the Ohio, of General 
George Rogers Clark in 1803, of Colonel Abert in 1832, and of WU- 
liam J. Ball, civil engineer, in 1850, having been so completely con- 
firmed by the close observation, thorough examination, and accurate 
surveys of Lieutenant Colonel Long for a period of six years, during 
the whole of which time he resided in Louisville at the immediate site 
of those works, leaves nothing wanting to make up the most satisfactory 
conclusion that this new canal is located at the proper place, and is in- 
dispensably necessary t© the navigation of the Ohio river. 

As regards the provisions in the act of the legislature of Kentucky 
for turning over the charter of the Louisville and Portland canal com- 
pany to the United States, under certain conditions and restrictions, 
the committee are of opinion that they cannot constitutionally be ac- 
cepted by the government ; and that the only consistent condition upon 
which the committee would consider it proper that the United States 
should receive the canal, would be by a complete, absolute, and un- 
conditional cession by the State of Kentucky of the soil, property, and 
jurisdiction in the canal, dry dock, and their appendages and appur- 
tenances to the United States ; but as the Constitution gives no express 
power to Congress to exercise exclusive jurisdiction or legislation in 
cases of this nature, the committee consider it more safe to leave the 
entire subject in the hands of Kentucky, as '* the powers not delegated 
to the United States by the Constitution, nor prohibited by it to the 
States, are reserved to the States respectively, or to the people." 

The appropriation of money for the construction of works of a na- 
tional character within the Slates, and constructing such works with 
their consent, is a very different matter to retaining them permanently 
after completion, and exercising exclusive jurisdiction over them. Upon 
the subject of appropriations lor these objects James Monroe, Presi- 
dent of the United States, in a State paper submitted to Congress on 
the 4th May, 1822, remarked that ** good roads and canals will pro- 
mote many very important national purposes. They will facilitate the 
operations of war, the movements of troops, the transportation of can- 
non, of provisions and every warlike store, much to our advantage, 
and to the disadvantage of the enemy in time of war. Good roads, 
&c., will facihtate the transportation of the mail, and thereby promote 
the progress of commerce and political intelligence among the people. 
They will, by being properly directed to these objects, enhance the 
value of our vacant lands — a treasure of vast resource to the nation. 
To the appropriation of public money to improvements having these 
objects in view and carried to a certain extent, I do not see any well- 
founded constitutional objection." 

*' The right of appropriation is nothing more than a right to apply 
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the public money to this or to that purpose. It has no incidental power, 
nor does it draw after it any consequences of that kind. All that Con- 
gress could do under it, in the case of internal improvements, 
would be to appropriate the money necessary to make them. For 
every act requiring legislative sanction or support, the State authority 
must be relied on. The condemnation of the land, if the proprietors 
should refuse to sell it, the establishment of turnpikes and tolls, and 
the protection of the work w^hen finished, must be done by the State. 
To these purposes the powers of the general government are believed 
to be utterly incompetent." 

" To the objection that the United States have no power, in any in- 
stance, which is not complete to all the purposes to which it may be 
made instrumental, and, m consequence, that they have no right to ap- 

Eropriate any portion of the public money to internal improvements, 
ecause they have not the right of sovereignty and jurisdiction over 
them when made, it may be stated that, if this objection was well 
founded, it would not be confined to the simple case of internal im- 

Erovements, but would apply to others of high importance. Congress 
ave a right to regulate commerce. To give effect to this power, it 
becomes necessary to establish custom-houses in every State along the 
coast, and in many parts of the interior. Have they a right to exercise 
jurisdiction within those houses ? Such claim has never been set up, 
nor could it be sustained. Under the power to establish post offices 
and post roads, houses are also requisite for the reception of the mails 
and the transaction of business. These have always been rented or 
purchased, and held under the laws of the State. The United States 
nave a right to establish tribunals inferior to the Supreme Court, and 
such have been established in every State of the Union. The houses 
for these courts have been rented. No right of jurisdiction in them has 
ever been claimed, nor other right than that of privilege, and that 
only while the court is in session. A still stronger case may be urged. 
Should Congress be compelled by invasion, or other cause, to remove 
the government to some town within one of the States, would they 
have a right of jurisdiction over such town, or hold even the house in 
which they held their session, under other authority than the laws of 
such a State ? It is believed they would not. If they have a right to 
appropriate money for any of these purposes, to be laid out under the 
protection of the laws of the State, surely they have an equal right to 
do it for the purposes of internal improvements. 

"In the case of the Cumberland road, which is the strongest instance 
that can be adduced in respect to the expense, extent, and nature of 
the work done, the United States have exercised no right of jurisdiction 
or sovereignty within either of the States, by taking the land from the 
proprietors by force, by passing acts for the protection of the road, or 
to raise a revenue from it by establishment of turnpikes and tolls, or 
any other act founded on the principle of jurisdiction or right. What- 
ever they have done has, on the contrary, been founded on the opposite 
principle, on the voluntary and unqualified admission that the sove- 
reignty belonged to the State and not to the United Slates ; and that 
they could perform nO act which should tend to weaken the power of 
the State, or to asi^me any to themselves. All that they have done 
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has been to appropriate the public money to the construction of this 
road, and to cause it to be constructed." 

" If it is thought proper to vest this power of jurisdiction over works 
of internal improvements in Congress, the only mode in which it can 
be done is by an amendment of the Constitution. The States indivi- 
dually cannot transfer the power to the United States, nor can the 
United States receiye. The Constitution forms an equal and the sole 
relation between the general government and the several States; and it 
recognizes no change in it which shall not'in like manner apply to all. 
If it is once admitted that the general government may form compacts 
with individual States, pot common to the others, and which the others 
might even disapprove, into what pernicious consequences might it not 
lead? Such compacts are utterly repugnant to the principles of the 
Constitution, and of the most dangerous tendency. The States through 
which this road passes have given their sanction only to the route, and 
to the acquisition of the soil by the United States — a right very differ- 
ent from that of jurisdiction, which cannot be granted without an 
amendment to the Constitution." 

With regard to the power to levy tolls sufficient to keep the Louis- 
ville and Portland canal in repair and pay for its care and manage- 
ment, or for any purpose which the legislature of Kentucky is willing 
to confer on the United States, the committee present, for the consider- 
ation of the Senate, the opinions and judgment of several eminent 
statesmen in an important case;, entirely analagous to the present. The 
case arose when a part of the Cumberland road was finished, which 
suggested to the superintendent, Mr. Shriver, the necessity of levying 
tolls sufficient to keep the road in repair, to which Albert Gallatin, in 
1812, then Secretary of the Treasury, replied : " This can be done 
only under the authority of the* State of Maryland." In reference to 
the same subject, Alexander J. Dallas, Secretary of the Treasury in 
] 815, remarked: "The provisions necessary for keeping the road in 
repair, and to prevent abuses to the work by mischievous persons, are 
such as it is believed Congress are not authorized to make. They can 
only proceed from the legislatures of the States through which the 
road passes, and consist of an authority for the erection of toll-gates, 
and the collection of a toll sufficient to defray the expenses of repairs, 
and the infliction of penalties upon persons who shall cut, break up, or. 
otherwise destroy or injure the road. That part of the road already 
completed is within the State of Maryland." The legislature of Mary- 
land consequently passedanacton the 21st of February, 1822, purporting 
to give "power and authority to Congress to impose such reasonable tolls 
as shall be sufficient to keep the road in good and perfect repair." A 
bill establishing toll-gates, &c., was accordingly passed by Congress, 
and sent to the President for his approval on the 4th. of May, 1822. 
James Monroe, being then President, returned the bill, with his objec- 
tions, to the House of Representatives ; he remarked that, " having 
duly considered the bill entitled 'An act for the preservation and re- 
pair of the Cumberland road,' it is with deep regret, approving as I do 
the policy, that I am compelled to object to its passage, and return the 
bill to the House of Representatives, in which it originated, under a 
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conviction that Congress do not possess the power, under the Consti- 
tution, to pass such a law." 

"A power to establish turnpikes with gates and tolls, and to enforce 
the collection of tolls by penalties, implies a po^er to adopt and exe- 
cute a complete system of internal improvement. A right to impose 
duties to be paid by all persons passing a certain road, and on horses 
and carriages, as is done by this bill, involves the right to take the land 
from the proprietor, on a valuation, and to pass laws for the protection 
of the road from injuries ; and if it exists as to one road it exists as to 
any other, and to as many roads as Congress may think proper to estab- 
lish. A right to legislate for one of these purposes is a right to legis- 
late for the others. It is a complete right of jurisdiction and sovereignty 
for all the purposes of internal improvement, and not merely the right 
of applying money under the power vested in Congress to make appro- 
priations, under which power, with the consent of the States through 
which this road passes, the work was originally commenced and has 
been so f^ executed. I am of opinion that Congress do not possess 
this power; that the States, individually, cannot grant it; for, althougji 
th^y may assent to the appropriation of money within their limits for 
sucn purposes, they can grant no power of jurisdiction or sovereignty 
by special compacts with the United States. This power can be granted 
only by an amendment to the Constitution, and in the mode prescribed 
by it." 

The House of Representatives on a re-consideration of the bill re- 
fused to reverse this veto; it was received at the time as conclusivcr 
and there has been since that time no attempt to claim for the govern- 
ment or to confer upon the United States any such power by an indi- 
vidual State. The proposed arrangement of Kentucky for throwing 
the care and management of the Louisville and Portland canal, with 
power to levy lolls. Sec., upon the United States, cannot, therefore, be 
acceded to on the part of Congress. Nor could Congress, were it 
ofiered by Kentucky, accept of a cession of exclusive jurisdiction over 
the soil and property in the canal, because the possession and exercise 
of such power for such on object is not allowed to the United States by 
the Constitution, and is therefore reserved to the State of Kentucky. 

The Constitution confers upon Congress the power to exercise exclu- 
sive legislation in all cases whatsoever over the District of Columbia, 
" and to exercise like authority over all places purchased by the con- 
sent of the legislature of the State in which the same shall be, for (he 
erection of forts, magazines, arsenals, dock yards, and other needful build- 
ings;" but the Constitution goes no further, and were Congress to 
attempt to exercise such power over every canal and road in the coun- 
try that might be thought to be of a national character, it would be an 
assumption of authority which would in time present the appearance 
(if it did not in fact to a great degree have the effect) of compromising, 
weakening, or destroying the sovereignty and independence of the 
States in that just and necessary sense which was intended by the 
framers and makers of the Constitution, and in which it is requisite to 
presjerve the purity of our institutions and to preserve the integrity of 
the government and of the Union. 

Upon the clause above quoted Mr. Monroe, in his celebrate; 
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paper upon the subject of internal improvements generally, communi- 
cated to Congress on the 4lh May, 1822, remarked: "liFany doubt 
existed on a view of the other parts of the Constitution, respecting the 
decision which ought to be formed on the question under consideration, 
I should suppose that this clause would completely remove it. It has 
been shown, after the most liberal construction of all the enumerated 
powers of the general government, that ih^ territory within the limits 
of the respective States belonged to them ; that the United States had 
no right, under the powers granted to them, with the exception specified 
in this grant, to any, the smallest portion of territory within a State, 
all those powers operating on a different principle and having their full 
effect, without impairing in the slightest degree this right in the States; 
that those powers were in every instance, means to ends, which being 
accomplished left the subject, that is the property, in which light only 
land could be regarded, where it was before, under the jurisdiction and 
subject to the laws of the State governments." 

In accordance with this view of the subjecl, Thomas Jefferson, Pre- 
fiidpnt of the United States, approved the act for laying out and making 
the Cumberland road, on the 29th March, 1806, in which he is "autho- 
rized and requested to pursue such measures as in his opinion shall he 
proper, to obtain consent for making the road of the State or States 
through which the same has been laid out." In a message to Congress, 
dated January 31, 1807, he states that he had " received acts of the 
legislatures of Maryland and Virginia giving the consent desired ; thai 
of Pennsylvania has the subject still under consideration, as is supposed. 
Until I receive full consent to a free choice of route through the whole 
distance, I have thought it safest neither to accept nor reject finally the 
partial report of the commissioners." 

To illustrate more fully the settled opinion of the then administration 
of Mr. Jefferson and the majority of the people upon this point, it is 
stated by Albert Gallatin, then Secretary of the Treasury, in his cele- 
brated report on roads and canals, of the 4th April, 1808, before referred 
to, that '*it is evident that the United States cannot, under the Constitu- 
tion, open any road or canal without the consent of the State through 
which such road or canal must pass. In order, therefore, to remove 
€very impediment to a national plan of internal improvements, an 
amendment to the Constitution was suggested by the Executive, when 
the subject was recommended to the consideration of Congress. Until 
this be obtained, the assent of the States being necessary for each im- 
provement, the modifications under which that assent may be given 
will necessarily control the manner of applying the money. It maytef 
however, observed that in relation to the specific improvements which 
have been suggested, there is hardly any which is not either already 
authorized by the States, respectively, or so immediately beneficial to 
them as to render it highly probable that no material difficulty will be 
experienced in that respect." 

" The moneys may be applied in two different manners. The United 
States may, with the assent of the States, undertake some of the works 
at their sole expense, or they may subscribe a certain number of shares 
of the stock of companies incorporated for the purpose. 

"At present the only work undertaken by the United States at their 
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sole expense, and to which the assent of the Slates has been obtained, 
is the road from Cumberland to Brownsville; an appropriation may, 
for that purpose, he made at any time." 

While such strong evidence exists of the opinions of the statesmen of 
that day, as to the limitations to the power of the general government 
upon the subject, there are evidences no less strong of their conviction 
of the national benefits to result from works of a general character. In 
a message to Congress, on the 24th of December, 1811, James Madi- 
son remarked that, *' The utility of canal navigation is universally ad- 
milted. It is not less certain that scarcely any country offers more 
extensive opportunities for that bi:anch of improvements than the United 
States, and none, perhaps, jnducements equally persuasive to make the 
most of them. The particular undertaking contemplated by the State 
of New York, (the canal from the Hudson to the lakes,) which marks 
an honorable spirit of enterprise, and comprises objects of national as 
well as more limited importance, will recall the attention of Congress 
to the signal advantages to be derived to the United States from a 
general system of internal coqpmunication and conveyance, and sug- 
gest to their consideration whatever steps may be proper on their part 
towards its introduction and accomplishment. As some of these ad- 
vantages have an intin^ate connexion with arrangements and exertions 
for the general security, it is at a period calling for these that the merits 
of such a system will be seen in the strongest lights." 

These remarks of Mr. Madison are to be understood with the quali- 
fications and restrictions imposed by the high authorities previously 
cited, and the effect of all which is to establish the constitutional con- 
struction that Congress may exercise power and authority, by the assent 
of the States, to construct works of this nature within their jurisdiction, 
and this conclusion appears to have been long since considered res ad- 
judicata. 

It may not, however, be wiihout use to rcfif^r to the reasoning of a 
highly respectable committee of the House of Representatives, reported 
by their chairman, Mr. Tucker, of Virginia, upon this point, in Decem- 
ber, 1817. They said : 

" It is from the operation of these words, ' necessary and proper,' in 
the clause of the Constitution which grants accessory powers, that the 
'assent of the respective States' is conceived to be a pre-requisite to 
the improvement even of post roads; for, however 'necessary' such 
improvement mifcht be, it might be questioned how far an interference 
with the State jurisdiction over its soil, against its will, might be 'proper.' 
Nor is this instance of an imperfect right in the general government with- 
out an analogy in the Constitution: the power of exercising jurisdiction 
over torts, magazines, arsenals, and dock yards, depending upon a pre- 
vious purchase by the United States, with the consent of the State." 

"Admitting, then, that the Constitution confers only a right of way^ 
and that the rights of soil and jurisdiction remain exclusively with the 
•States respectively, yet there seems no sound objection to the improve- 
ment of roads with their assent. ; for if by the tenth amendment this right 
is reserved to the Slates, it is within the power of the Stale to grant it, 
•unless the United States are incapable of receiving such a privilege. 
But by various acts of the government, whose validity has never been 
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questioned, it appears to possess not merely the power of receiving so 
unimportant a privilege as this, but of acquiring territory ad libUum. 
But if the general government has the power to aggrandize itself by the 
acquisition of territories, can the inferior privilege be denied it of receiv- 
ing from a State the right of making or repairing the roads over which 
it is compelled to transport the mails through the Union ? 

" Moreover, it seems to be admitted that the United States have, 
since the Georgia cession, a constitutional right to make and repair 
roads in the ceded territory. If, then, by the transfer of the territory 
Georgia could give and the United States receive the right to make 
roads within it, it is difficult to imagine a substantial objection to the 
validity of a grant to make a road without^ transfer of the territory." 

"Your committee conceive that the general government has the 
power of making and opening military roads with the assent of the 
respective States, with a view of the common defence of the nation." 

"As to canals: It will not be necessary to recapitulate the argu- 
ments already used on the subject of roads, some of which will be 
found strongly applicable to canals, y. may suffice to add, that the 
power to make canals and roads for the promotion and safety of inter- 
nal commerce between the several States, may justly be considered as 
not less incidental to the regulation of internal commerce than many of 
the powers exercised under the authority to regulate foreign .commerce 
are necessary to that power. The embarrassments of the nation during 
war from the want of good roads and canals, both in relation to trade 
and the transportation of cannon and military stores, have been too 
recently and sensibly felt to be forgotten. Vested with the power of 
making war, the Constitution could never have intended the general 
government should make it under such disadvantages. If there be 
any part of that instrument which demands a liberal construction, 
it is that which confers on the federal government the power of making 
war, and the duty of protecting the Union from foreign hostility. With 
a navy yet insufficient to insure the safe conveyance coastwise of troops, 
of implements of war and military stores, and destined to contend with 
an enemy whose command of the sea enables them to assail in rapid 
succession the most distant positions, we have been compelled, from 
the want of an internal water communication, to encounter the most 
wasteful extravagance in the transportation of the means of defence. 
From the same cause the internal trade between the States has been 
during war trammelled and embarrassed, and even cut off, and the 
productions of one portion of the community have rotted on their hands, 
while distant parts of the United States were suffering for the want of 
them. 

" From all these considerations, your committee submit it as their 
opinion that Congress has the constitutional power to construct roads 
and canals through the several States, with the assent of the States, on 
such terms as may be agreed' on, leaving the jurisdictional rights in the 
States respectively." 

To these substantial reasons for the construction of roads and canals 
of a national character, the committee will add the expression of opinion 
of John C. Calhoun, a statesman distinguished for his sagacity and 
independence of character, upon their connexion with the defence of the 
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country and the expediency and necessity for their construction in a 
time of peace. In his report as Secretary of War during Mr. Monroe's 
administration in 1819, he remarlted that — '* A judicious system of roads 
and canals, constructed for the convenience of commerce, and the trans- 
portation of the mail only, without any reference to military operations 
IS itself among the most efficient means for the more complete defence of 
the UnUcASta4es.^^ " Without adverting to the fact that the roads and canals 
which such a system would require are, with few exceptions, precisely 
those which would be required tor the operations of war, such a system, 
by consolidating our Union, and increasing our wealth and fiscal capacity, 
would add greatly to our resources in war. It is in a state of war, when 
a nation is compelled to put all of its resources in men, money, skill, and 
devotion to country into requisition, that its government realizes in its 
security the beneficial effects from a people made prosperous and happy 
by a wise direction of its resources m peace. But I forbear to pursue 
this subject, though so interesting, and which, the further it is pursued, 
will the more clearly establish the intimate connexion between the de- 
fence and safety of the country, and its improvement and prosperity; 
the interest of commerce and the spirit of rivalry between the great 
Atlantic cities will do much to perfect the means of intercourse with 
the west. But in such great undertakings, so interesting in every point 
of view to the whole Union, and which may ultimately become neces- 
sary to its defence, the expense ought not to fall wholly on the portions 
of the country more immediately interested. As the government has 
a deep stake in them and as the* system of defence will not be perfect 
without their completion, it ought at least to bear a proportional share 
of the expense of their construction." 

Mr. Tucker, of Virginia, by whom the report herein referred to was 
inade> in a speech delivered in the House of Representatives subse- 
quently to that report, said that "the federal doctrines of ]798, that 
the power to raise money to provide for the 'general welfare,' enlarges 
the power of the general government, instead of merely leaving it a 
di^scretion in the application of its funds to objects that are nntionfll in 
their character, have been repudiated. Such a doctrine would be dan- 
gerous indeed, and has, therefore, been very properly repelled. But 
the right of applying the public money to national objects, limited and 
controlled as of necessity it must be by the rights of the States, is a 
salutary and constitutional right. The first would give to the federal 
government the power of making roads and canals in spite of the Slates ; 
the last only asserts the right to spend our money in improving the State 
property, provided the owners, (that is the States,) give their assent to 
the improvement. The first is subversive of State rights, the last ad- 
mits them aud respects them." 

"It is this view of the subject which is most satisfactory. If it be 
not founded in error, we have a right to subscribe to the stock of any 
roads or canal companies, or we may, with the assent and under the 
laws of the States, proceed to the construction of roads and canals; 
the rights of individuals being protected by their State legislatures, and 
by the provisions of the fifth article of the amendments to the Constitu- 
tion." 
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''According to a fair construction of the Constitution, State assent is 
a pre-requisite to the execution of any permanent national icnprovemeot. 

"It is said we have now an absolute right to apply the funds of the 
Union in making a road through a Territory; can it then be contended 
that when it becomes a State, this right to apply our funds will cease, 
even though the State will assent to its application?" 

" In every view of the subject, the assent of the States is • term in 

the proposition and in appropriating funds to this object the necessity is 

always implied of obtaming the assent of the State to the execution of 

* the work. As a fair construction of the Constitution, State assent is a 

{►re-requisite to the execution of any permanent national improvement 
n the eighth section of the first article of the Constitution, where the 
power of purchasing property for forts, magazines and dock-yards is 
mcidentally mentioned, that power seems to have been contemplated 
as qualified with the necessity of obtaining the consent of the States, 
because in the casual mention of certain incidental powers afifecting 
territory, the framers of the Constitution manifest theur understanding 
that they are to be -considered as qualified by the necessity of procuring 
the assent of the States, it is fair to conclude that wherever incidental 
powers which interfere with territorial rights are to be exerted, they 
must be subject to the same qualification." 

" The assent of a State cannot make that constitutional which was 
not so before ; but as in other cases where power is given by the Consti- 
tution to do a thin^ with the consent of the States, so, according to a 
fair construction, it is given in this case. It is given with the same quali- 
fication that the State assent shall be obtained before it can be exercised.'' 

The committee not wishing to be prolix on this point, will conclude 
this branch of the subject by submitting the sentiments of Thomas 
Jeflerson and James Madison, than whom no two individuals could be 
named whose opinions upon a true construction of the Constitution 
ought to be entitled to more weight. 

The former, in his annual message to Congress in December, 1806, 
said, after speaking of arrangements for extinguishing the then public 
debt: 



** The question therefore now comes forward : To what other objects shall these sorplu 
be appropriated, and the whole surplus of impost, after the entire discharge of the public 
debt, and during those intervals when the purposes of war shall not call for them? Shall ws 
suppress the impost, and give the advantage to foreign over domestic manufactures? On 
a tew articles of more general and necessary use, the suppression, in due season, will doubt- 
less be riffht, but the great mass of the articles on which impost is paid* are ibreispn luxuries, 
purchased by those onl^ who are rich enough to afford themselves the use of them. Their 
patriotism would certamly prefer its continuance and application to the great purposes of 
public education, roads, rivers, canals and such other objects of public improvement as it 
may be thought proper to add to the constitutional enumeration of rederalpowen. By these 
operations new channels of communication will be opened between the States ; the lines of 
separation will disappear ; their interests will be identified, and their union cemented by new 
and indissoluble ties. ' 

In his annual message to Congress of December, 1815, James Madi- 
son remarked that — 

**Amonff the means of advancing the public interest, the occasion is a proper one for 
recalling the attention of Congress to the great importance of establishing tnroughout our 
country the roads and canals which can best be executed under the national aaUiMity, No 
objects within the circle of political economy so richly repay the expense bestowed on them ; 
there are none the utility of which is more universally ascertained and acknowledged ; none 
htat do more honor to the governments whose wise and enlarged patriotiam duly apprseiatss 
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tbem. Nor is there any countzy which preBonts a field where nature invites more the art of 
man to complete her own worlL for his accommodation and benefit These considerations are 
■tren|[thenea, moreoyer, by the political effect of these fiicilities for intercommunication, 
in bringing and binding more closely together the various parts of our confederacy. Whilst 
the States, individually, with a laudable enterprise and emulation, avail themselves of the 
local advantages by new roads, by navigable canab and by improving the streams susceptible 



any 

authority which may be encountered can Iw supplied in a mode which the Constitution itself 
has providently pointed out.*' 

The objections to the exercise of the power of the general govern- 
ment over internal improvements on the part of these eminent states- 
men, as well as of other eminent statesmen who have succeeded them, 
have proceeded from the absence in the Constitution of any clause ad- 
mitting of a fair construction directly giving a permanent jurisdiction 
to Congress over such works within the territorial limits of the States, 
in which objections they have been confirmed by the fact that the cases 
in which it was intended that Coneress should have exclusive jurisdic- 
tion are expressly enumerated in the Constitution. It will be plainly 
seen that they had no objection to the application of the public funds 
to such objects, provided they would remain after completion, as they 
were during their construction, under the jurisdiction and laws of the 
States within whose limits they were situated. So far from objecting 
to the policy of placing such works of improvement under the control 
of the general government, however, they have nearly all recommended 
that such amendments should be made to the Constitution as would 
confer the necessary power upon Congress for this purpose. . 

This question presents itself in two distinct aspects : one in which a 
latitudinarian construction of the Constitution has been contended for, 
and the other in which a construction conforming to the guarded spirit 
and intention of the framers of that instrument has been maintained. 

The first, under color of alleged general powers supposed to be con- 
veyed and covered by general terms used in the Constitution, would 
draw within the grasp of the general government almost every object 
which it misht suit the fancy to adopt. Several millions of dollars had 
been expended for objects of internal improvement, under a very liberal 
construction of that instrument, which had induced a progressive accu- 
mulation of proposed objects, until they had amounted to perhaps hun- 
dreds of millions of dollars. At this stage of the question, the stem 
patriot, Andrew Jackson, President of the United States, interposed 
the power with which he was clothed by the Constitution to arrest a 
wild and licentious course, seemingly founded upon reciprocal aid and 
reciprocal benefit, and since t^at time but a small amount has been 
appropriated towards such objects. It may, .therefore, be considered 
as the settled judgment of the nation that the latitudinarian view of the 
subject is to be avoided ; and it may be taken as the general sense that 
objects of internal improvement, not particularly designated in the Con- 
stitution, but which are of a decidedly national character, authorizing 
the appropriation of the public money and employment of the public 
officers and public means for their accomplishment, and whose imme- 
diate and palpable design, intention, and effect will be to carry into 
practical operation those provisions in the Constitution in which power 
18 directly given for their accomplishment and security may be mi^e. 
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But in these cases the jurisdiction, custody, and control of the object^ 
w]ien finished, must be entrusted to the State within whose boundaries 
it may be situated, the United States being only authorized to retaiD 
and " exercise exclusive legislation, in all cases whatsoever, over all 
places purchased by the consent of the legislature of the State in which 
the same shall be, for the erection of forts, magazines, arsenals, dock- 
yards, and other needful buildings;^' for, although power is directly 
given to the general goverimient to " provide for the common defence 
and promote the general welfare," which includes various objects enu- 
merated in a general way in the Constitution, such as the establishment 
of the post offices and post roads, or the conveyance of the mails ; the 
regulation of commerce with foreign nations, and among the several 
States, and with the Indian tribes; to raise and support armies; to pro- 
vide antl maintain a navy; to provide for calling forth the militia; and, 
although power is given to Congress ^* to make all laws which shall be 
necessary and proper for carrying into execution the foregoing powers, 
and all other powers vested by this Constitution in the government of the 
United States, or in any department or «iffice thereof," still, as the cases 
over which a permanent jurisdiction was given are enumerated in the 
Constitution, the committee admit that in no other case can a perma- 
nent jurisdiction be mamtained by the general government within the 
jurisdiction of a State without amendment to the Constitution, and that, 
even in the progress and construction of the work, the safety of the ma- 
terials and the safety of the workmen and officers engaged in its execu- 
tion must all be secured under the laws of the State. 

The committee can see no objection to or difficulty in this course, 
and would be perfectly willing to resign all works of this nature into 
the hands of the State in which the work may be situated, confident in 
the belief that no State in this Union would prove recreant to a trust 
thus reposing upon its honor, its patriotism, and fidelity to the general 
welfare of the whole country, even should it have no particular interest 
to subserve by it. But it would be difficult to imagine a case in which 
a State would not be interested in retaining the jurisdiction and having 
the care of all such works within its limits ; lor, supposing that its 
agency extended only to the police and control of the transit trade, 
commerce, and travel over and through its soil, with power to collect 
a sufficient toll to pay expenses, this alone would create an interest 
sufficiently important to the people of a State to preserve such control 
in their own hands, which, if not so arranged, must either be in the 
hands of a private monopoly, subjecting all the public interests above 
mentioned to exacting and oppressive tribute, or be held by the United 
States unwarranted by the Constitution, and therefore in violation of 
the State sovereignty, or it must be abandoned to neglect and decay or 
destruction. 

These remarks apply to the Louisville and Portland canal. The 
United States, being a mere stockholder, are willing to relinquish their 
interest in their joint stock company for the benefit of the trade and 
commerce of the country, but cannot constitutionally undertake to man- 
age its affairs. And the legislature of Kentucky having passed an act 
for the gradual extinction of stock belonging to individuals, the United 
States cannot interfere with the execution of that law. but when that 
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law shall have been executed the charter will revert to the State, and 
the canal and its dependencies left to the care and control of that legis* 
lature, the private interests of individuals and that of the United States 
in said canal having all been thus extinguished. 

The case is very difFeient as regards a canal on the Indiana side of 
the falls, this being untrammelled with the difficulties attending the ex- 
isting canal. Here there will be no adverse private interests to con- 
tend with, no stock to be liquidated by an onerous tax upon trade, 
commerce, and travel; no permanent natural difficulties to contend 
with, as on the Kentucky side, for when the canal on the Indiana side 
shall have been completed, it will be upon vantage ground beyond the 
range or the power of floods to affect; and, moreover, the Indiana canal 
will occupy a position so favorable to the use of the immense water 
power which may be there brought within complete control, and which 
may be so well applied and saiely used for machinery and manufac- 
turing purposes, that should Congress, in connexion with this canal, 
establish the armory and arsenal, which have been so long the subject 
of the most earnest and patriotic appeals of the entire western commu- 
nity, they would relieve the whole subject from all constitutional diffi- 
culty and embarrassment, and enable the government to receive a ces- 
sion of the ground, and of exclusive jurisdiction requisite for the canal, 
arsenal, manufactories, &c., from the State of Indiana, in direct con- 
formity with the letter and spirit of ihe Constitution itself, tor the canal 
in this case would be the channel for conducting and economizing the 
water power for the use of the machinery of the United States, and 
would, at the same time, afford a free passage to the largest vessels and 
all others that could float on the waters of the Ohio. 

The effects which such a canal and works would produce upon the 
business and affairs of the country, the committee cannot undertake to 
compute by numbers. The navigation, trade, commerce, agricultural 
productions, manufactures and travel, already great, would duplicate 
in a short period of time ; and while the immense resources of the 
western country would develope themselves in a ratio that would as- 
tonish the world, the salutary effect of this pre-eminently national im- 
provement would be sensibly fell in every Slate in the Union. 

No statesman having a regard for the best interests of the country 
can view this subject with indifference. A little reflection will show 
that for the want of a proper developement of the resources and natu- 
ral advantages of the country, we are laboring under disadvantages 
and losses in our foreign commercial relations. The balance of trade 
is against us ; the country is drained of its precious metals, which are 
drawn away to pamper the rapacity of foreign money dealers, and to 
yield to a commercial vassalage as galling to every true American as 
political bondage ; a condition into which we have been drawn by the 
commercial finesse of the manufacturing interests of foreign countries. 
In this way some of the best agricultural interests of our country have 
been depressed, sacrificed and ruined, while foreign interests and capi- 
talists have been battening upon the profits which have, by a false 
policy, been taken by our own government from the pockets of our 
people and placed in "those of foreigners. 

The United States have it in their power, by the improvement jrfp^e 
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means of intercourse between all sections of our wide spread country, 
to render themselves entirely independent of foreign nations, by en- 
couraging the developement of our vast resources — wealth, ingenuity, 
manuTacturing and agricultural productions — and bringing all the use- 
ful arts and concurrent interests into a natural dependence, reciprocal 
demand and use, and freedom from the oppressive exactions of domestic, 
chartered and exclusive monopolies. Thus will agriculture, trade, 
navigation and commerce flourish within our own boundaries, and we 
shall stand pre-eminently the practical champions of free trade and 
free navigation before the civilized world ; and we shall be able, more- 
over, at all times, to set at defiance the one-sided, deceitful, unjust and 
arrogant policy and insolent pretensions of foreign powers, and if need 
be, vindicate our equal and just rights and the entire freedom of the 
seas, by retaliatory measures, or by the ultima ratio of nations. 

These remarks might be considered a digression, were it not to show 
that whilst our present foreign trade and commerce produce so large a 
balance against us, to be paid in the precious metals, to the depression 
and ultimate ruin of our own currency, the general government is bound 
by every consideration, both of expediency and necessity, to exert all of 
its legitimate powers to improve tne means of communication between 
the different parts of our own country, in order that the products of one 
part may be freely exchanged for those of another, with the cost of 
transportation so reduced as that it may not operate as an additional 

Eremmm in favor of foreign interests, and thereby, in some measure, 
y an increase of domestic trade and commerce, to counteract the one- 
sided policy established by the general government, in favor of foreign 
trade and commerce. 

There are other considerations of high State policy which dictate 
the improvement, by all possible means, of the navigation of the Ohio 
river at the falls, and recommend it to the immediate attention of Con- 
gress. A canal of ample dimensions on the Indiana side will increase 
the tonnage employed on the river to a vast extent ; the products of 
agricultural ancl manufactures, and general trade and intercourse, as 
experience has shown, will increase with the means and facilities of 
conveyance to market ; this will increase the commercial marine, which, 
in the event of a war, would prove a valuable nursery for seamen to 
supply the navy. This short canal is of paramount and indispensable 
necessity as the main link in the chain of internal water communication 
between the north and northeast, and the 'south, west and northwest, 
and in the event of a war with a powerful maritime nation, would aP* 
ford a channel through which vast supplies of men, provisions and the 
material of war may be transported ; and, from the enterprising char- 
acter and public spirit, as well as the skill and ability of the artisans 
and people of the towns, cities and country above the falls, there can 
be no doubt that extensive means of offensive and defensive war&re 
could be prepared for the use of the navy. 

If to this oe added an extensive armory and foundry at the foot of 
the canal, whence ordnance and arms of every description might be 
shipped directly from the depot and transported to the north, south, or 
west, there is no impartial statesman or military man of the army or 
navy who would admit that such establishment can (prp{^i^^<^ 
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peQsed with. The existing public armories are at such distances fronok 
the western waters that the necessity for one or more upon those waters 
has long since been ielt and demanded, and it is believed that nothing 
but a diversity of opinion as to the location of such an establishment 
has prevented its construction long since. But the strong point of view 
in which this subject now presents itself, appears to be conclusive as to 
the expediency and necessity of building up such an establishment pre- 
cisely at this point ; and the threatening aspect which has from time 
to time arisen, admonishes the government that it cannot longer be 
safely delayed. 

This view of the subject, as before observed will remove all consti 
tutional difficulty to making a cession of the soil and jurisdiction of the 
small piece of land requisite for the entire establishment by the State of 
Indiana to the United States, and to the acceptance of sucn cession and 
assumption of such jurisdiction by the general goverment. 

In a military point of view, and in reference to the protection of our 
northern and northwestern frontier and the commerce of the lakes, as 
well as to the defence of our southern coast and the trade and com- 
merce of the gulf of Mexico, an establishment for the manufacture of 
ordnance and arms on the western waters is of transcendent import- 
ance in the defences of the country ; and in the event of a war with a 
powerful maritime nation would be indispensably necessary. Should 
such a war suddenly arise, there can be but little doubt, from the unpre- 
pared condition in which it would now 6nd us, and from the immense 
means possessed by other maritime powers with whom we might un- 
fortunately be embroiled, that complete devastation upon our Atlantic 
coast and a destruction of the stores and means of defence upon that 
coast would be the consequence. It may be expected from the sa* 
gacity and foresight of those nations that are jealous of the growing 
power of this country, and from the open and unreserved policy of our 
government, that they are constantly keeping up, through the means of 
their unknown agents, an inspection and scrutmy into all our military 
and naval manufactories, yards, docks, and depositories of ordnance, 
arms, and materials for the increase of our navy, as well as military 
stores of all kinds, and that they have accurate notes of the precise 
locality of all of them ; and their first endeavor would be to sweep 
our military and commercial marine from the ocean, and to take ad- 
vantage of our unprepared condition, and by sudden and fierce coups 
de main to cripple us in all points on our seaboard ; for there is hardly 
one of them, at this time, that could for twenty hours resist the powers 
fill engines of war which the improvement in the means of destruction 
have nirnished, and which might at this moment be brought against them, 
and to which most of them would fall an easy prey. But there is a sub- 
stantive and recuperative power in the west. A vast resource of ma- 
terial is to be found there, and this would be the rallying point for the 
country ; and to a military judgment and eye, the falls of the Ohio 
river possessing such immense and unfailing water-power, and being 
on the great highway of the west, is the point JPappui from which to 
furnish ordnance and arms, and all other military supplies, in every 
direction, and being so well secured firom approach by an enemy, could 
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not be reached nor taken, unless the whole country was overrun and ^ 
subdued. , 

This military view of the subject is supported by the fact that im- 
mense resources of all kinds for military supplies exist in that region of 
country — metals of various descriptions, iron, copper, lead, &c.; coal 
in great abundance, timber in great variety and quantity, and the fer- 
tile soil of that country furnishes an immense surplus of grain and meat 
in all the varieties and of the best quality, and also large numbers of 
fine horses for military purposes. 

It has been found by experience that great facilities exist for the 
•construction of vessels tor war and commercial purposes at the ports 
and places on the Ohio and its tributaries above the falls, and the 
capacity exists for the construction of many such vessels, whose size 
and number need be limited alone by the means of getting them to the 
sea ; such means must be afforded either by the high water of the 
river, which raises them above all the obstructions, or by an artificial 
improvement of the navigation by removing the natural obstructions 
which would prevent the egress of such vessels at the low stages of 
the water, and hence the necessity for the immediate construction of a 
new canal of ample dimensions to admit of the passage of any vessel 
that can navigate the Ohio river above the falls. 

Since the year 1793, when the first vessel, a schooner built on the 
Monongahela, between Brownsville and Pittsburg, descended the river 
to New Orleans and arrived safely at Philadelphia, hundreds of merchant 
vessels, from one hundred to three hundred and fifty tons burden and 
over, have been built at Marietta, Cincinnati, and other points as high 
4]p as Pittsburg. At Cincinnati alone, within the last six years, there 
have been constructed about one hundred and eighty steamboats, add- 
ing, within that period, fifty thousand tons of shipping from that one 
port, several of the vessels having been built, equipped and laden at 
that port, destined for Liverpool direct, whose safe arrival there has 
crowned the enterprise with success ; these, together with the public 
iron war- steamer built under the direction of Lieutenant Hunter, of the 
navy, at Pittsburg, have passed down the Ohio and Mississippi rivers, 
and have reached the gulf and the Atlantic, and pursued their voyages 
to the West Indies, to our Atlantic ports and various countries of 
Europe, in safety, and leave no room to doubt that, had we an armory 
at the falls, a sufficient number of vessels-of-war could in a short time 
fee constructed on the Ohio, taking in their armament below the falls, to 
protect all of our ports and harbors in the gulf and on the Atlantic from 
any attack that could be made against them. 

The transcendent importance of this subject has constrained the com- 
mittee to devote much time and bestow much deliberation and care 
upon its consideration, and it is hoped that the same cause will prove 
a sufficient justification for the prolixity of this report, and an ample 
reason for the conclusion to which the committee have come, as shown 
by the two bills now reported, which are earnestly recommended to 
the favorable consideration of the Senate. The bill referred to the 
committee is reported without amendment, and the committee ask that 
it be laid upon the table. 
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S. 521. 

A BILL for the constraction of a national anenal, armory, and foundiy at the falls of the 
Ohio river, in connexion with a pablic canal lor the use of the army and navy, trade and 
commerce, and for the nipply or water power for manufactaring ordnance and arms for 
the ase of the United Sutes. 

Be it enacted by the Senate and Howe of Representatwes of the United 
States <f America in Congress assembled^ That whenever the State of In- 
diana , by the duly constituted authorities thereof, shall assent to the 
examination, survey and location for an armory and foundry, in con- 
nexion with a public canal and site for water power, by a board of 
three officers to be selected by the President of tne United States ; one 
from the corps of topop^raphical engineers, and one from the ordnance 
department, and one civil engineer; the said board shall proceed fully 
to examine the banks, shores, and country in the vicinity of the falls of 
the Ohio river, and locate, in the first place, the best site, under all 
circumstances, for a canal and dry dock of ample dimensions to admit 
of the passage of the largest vessels capable of navigating the Ohio 
river aoove the falls, the lower terminus of said canal to be fixed at the 
most eligible site for the application of the water power to be furnished by 
said canal to the machinery of a manufacturing armory and a foundry; 
and, secondly, to locate the best site for such manufacturing armory and 
foundry, andf arsenal or depot for ordnance and arms, in the most con- 
venient position for the application of the water power of the canal to 
the machinery, and for receiving materials from, and for placing the 
ordnance and arms on board of vessels for transportation, and in a po- 
sition beyond the reach of the floods of the river ; and when the said 
locations, shall have been made, and approved by the President of the 
United States, four complete plats and descriptive returns thereof shall 
be made and attested by the said board of officers ; one of each of 
which shall be delivered to the governor of the State of Indiana; one 
of each to be deposited and recorded in the office of land records for 
the county of , in that State, and one of each to be deposited 

in the topographical bureau and ordnance departments respectively. 

Sbc. 2. And be it further enacted^ That when the duties required 
by the first section of this act shall have been performed, and the State 
of Indiana shall have ceded to the United States, in perpetuity, the right 
of soil and exclusive jurisdiction in and over the entire sites and parcels 
of land so located and described, the President of the United States 
shall assign two of the best qualified engineer officers to direct and 
superintend the construction of the said^ canal and entire establishment, 
as described in the first section of this act, who shall proceed to the 
construction of the said canal and dry dock in the most substantial 
manner, and of dimensions capable of admitting the convenient passage 
of the largest vessels that can conveniently navigate the Ohio river 
above the falls, with ample locks, harbors, booms and passing places, 
all well secured against the violence of the high waterof the river, with 
the construction and improvement of a sluice channel in the lower part 
of the falls, should the sanje be necessary, as a part of the improve- 
ment; and, for the purpose of carrying this act mto efiect, the sum of 
Rep. Com. 645—6 ' ,,g,^,^^^ ^^ Google 
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five hundred thousand dollars be, and the same hereby is, appropriated 
out of any money in the treasury not otherwise appropriated. 

Sec. 3. And be it further encLctcd^ That the said board of officers 
shall prepare a detailed and full estimate of the cost of constructing the 
said armory, foundry and depot, with the machinery, together with 
every other cost for carrying this act into effect, to be communicated to 
Congress during the next ensuing session thereof. 



S. 622. 



A BILL for the relinquishment to the State of Kentucky of the stock held by the United 
States in the Louisville and Portland Canal Company, with a view of »n«fci«^ tliat eaoil 
free to navigation and commerce. 

Whereas the legislature of the State of Kentucky did, by their act of 
the twenty-first of February, eighteen hundred and forty-two, autboriae 
the directors of the Louisville and Portland Canal Company, with the 
approbation of the stockholders, to appropriate the net in^^me of the 
company in purchasing up the shares other than those owned by the 
United States, on certain terms and conditions, until the whole were 
purchased, when they were to be transferred to the United States, oo 
condition that the latter in future should levy tolls for the use of said 
canal only sufiicient to keep the same in repair, to pay all necessary 
superintendence, custody and expenses, and make all necessary ioo- 
provements ; and whereas it will be more consistent with tbe powen 
reserved to the individual States, that the State of Kentucky shonli] 
exercise over the Louisville and Portland canal, located within its ter- 
ritorial jurisdiction, the powers which its legislature were willing should 
be exercised by the United States ; and wnereas Congress desires to 
aid that State in extinguishing all the stock and in making that canal 
as free to commerce as practicable, and are willing to cancel and relin- 
quish all the stock in that company held by the United States, but 
decline assuming any permanent local jurisdiction within a State of the 
nature proposed, or for purposes not expressly warranted by the Con* 
stitution; therefore^ 

Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled^ That upon the production of 
satisfactory evidence to the Secretary of the Treasury, that the slock 
in the Louisville and Portland Canal Company, and in the dry dock 
connected therewith, held by individuals, and all stock therein, other 
than that held by the United States, has been extinguished under the 
operation of the act of the legislature of Kentucky of the twenty-first 
February, eighteen hundred and forty-two, so that no other interest or 
impediment shall exist to the annulment or surrender of the charter of 
that company by the president and directors thereof, than the stock and 
interest held by the United States, then the said Secretary of the Treasury 
be, and he hereby is, authorized to cancel and surrender to the authorities 
of the State of Kentucky all the certificates or evidences of interest or 
stock held in the said company by the United States, for the encourage- 
ment and advantages of commerce among the several States, and to pro- 
vide for the common defence and general welfare : Providedt That the 
legislature of the State of Kentucky shaU assume the Qmoammeot, care. 
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custody and control of the said canal and dry dock, and other property 
now belonging to the said canal companjr, upon the conditions that the 
said canal and appendages shall be kept in a good state of preservation 
and repair ; that impartial, just and general regulations shall be made 
for the use of the said canal, dry dock and their appendages, for the 
greatest accommodation and convenience of vessels of trade, travel and 
commerce passing through the same ; and that no higher or other tolls, 
taxes or charges shall be made upon boats and vessels passing through 
or using the same than may be sufficient to keep the said canal, dry 
dock and appendages and other property in a good state of preservation 
and repair, and to defray all the expenses incident to the proper man- 
agement, care, custody and control of the said canal, dry aock and the 
entire establishment : And provided also^ That all vessels and troops in 
the service of the United Slates, ordnance, arms and munitions of war, 
the public mails, and all other property belonging to the United States, 
shall at all times pass through the said canal, and use the docks, har- 
bors and other appendages of the same free from all taxes, tolls, or any 
other char^ whatsoever ; and in like manner the United States shall 
have the riffht and privilege of the water power on said canal free of 
charge, to be used and employed by the government in any public 
works they may think fit hereafter to erect or establish at or near the 
said canal, under the Constitution of the United States, and with the 
consent of the legislature of Kentucky. 
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IN THE SENATE OF THE UNITED STATES. 



February 36, 1855. — ^Ordered to be printed. 



Mr. Gbyer made the following 

REPORT. 

[To accompany bill H. R. 682.] 

The Committee on the Judiciary, to whom was referred House hill No. 682, 
entitled An act for the relief of Frederick Griffing, have had the same 
under consideration and submit the following report : 

The bill provides for the payment to Frederick GrifSng of "the 
amount withheld from him of the purchase money for the property at 
Brooklyn, sold by him to the United States, in pursuance of the act of 
the third of August, 1848, enlilled *An act making appropriations for 
the naval service for the year ending 30th June, 1849.* " 

The evidence on which the claim of Mr. GriflSng is founded consists 
of a letter of the Secretary of the Navy to him, dated the 11th Decem- 
ber, 1847, and a communication from Commodore Smith, chief of the 
Bureau of Yards and Docks, to the Secretary of the Navy, dated the 
25th January, 1854, both of which are appended to this report. 

It is the opinion of the committee, upon the facts thus presented, that 
the claimant is not entitled to the relief proposed by the bill. The Sec- 
retary of the Navy had not power, nor did he assume, to make any 
contract for the purchase of the land by the United States. He pro- 
posed to recommend to Congress to grant the power and the means to 
make the purchase ; he promised to execute the power if Congress 
should grant it ; and he performed all that he proposed or promised by 
his letter of 11th December, 1847. The claimant could not have sup- 
posed that any obligation was imposed, or intended to be imposed, on 
the United States by that letter and his acceptance. On the contrary, 
he must have known that the whole subject was referred to the discre- 
tion of Congress ; that the appropriation might be refused, in whole or in 
part, or granted upon terms altogether different from those proposed by 
the Secretary ; and in neither event would the claimant be bound to 
conform or have a right to complain ; but the Secretary would have no 
discretion and no power not conferred by the law. 

The act of 3d of August, 1848, appropriating the money, expressly 
provided that no part should be applied to the payment of the purchase 
money " until a good and perfect title is secured to the United States." 
It is not disputed that this act contemplates a title free from encum- 
brances at the time of the conveyance to the United States and the 
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payment of the purchase money. It requires that the property should 
be discharffed from all encumbrances whatever, not merely such as 
existed at the time of* the acceptance by the claimant of the proposals. 
And this act is all that creates or authorizes any undertaking on the 
part of the United States in relation to the land. And so it was under- 
stood by the Secretary and the claimant. 

When the Secretary ascertained that there were encumbrances on 
the land, including the assessment by the city of Brooklyn, (which the 
claimant now insists ought to have been paidf by the United States,) he 
declined to receive a conveyance or to make payment of the purchase 
money until all the encumbrances should be removed, and an arrange- 
ment was made by which the claimant undertook to remove them, tne 
Secretary reserving a suflBcient amount of the purchase money to secure 
the United States against loss. 

Commodore Smith, in his letter of 25th January, 1854, says : " On 
the Secretary's demurring to make payment until all the incumbrances 
should be removed, the Attorney General, as I understood, decided it 
to be safe for the department to make payment in part on receiving a 
deed of warranty from Mr. Griffing and wife, retaining sufficient to in- 
demnify the government against loss, and enable it to remove all leeal 
liens upon the land, should Mr. Grifiing fail to do so. Accordingly, 
under this arrangement Mr. Griffing delivered a deed of warranty, and 
on the 15th of August, 1848, he received $150,000, in part payment, 
and various sums tnereafter, as incumbrances were removed, as certi- 
fied by the district attorney, until, on the 10th of October, 1848, the 
last incumbrance (except that assessed by the city of Brooklyn) was 
removed, and the final payment, (except the $30,000 reserved,) amount- 
ing to $17,417 53, was made to Mr. Griffing. 

" The department retained the $30,000 of the purchase money in its 
hands until Mr. Griffing could have an opportunity of testing the 
legality of the said assessments made by the city of Brooklyn by a suit 
of law, provided it should be tried as soon as practicable, the Secre- 
tary requiring a bond, in the penal sum of $5,000, to indemnify the 
United States against any liability of loss beyond the $30,000 retained, 
should the case be decided against Mr. Griffing, and the sum retained 
be insufficient to meet the demands, including costs. Sec. 

^* A bond was accordingly given, and a suit commenced and car- 
ried to the court of appeals, where it was decided against Mr. Griffing, 
when the Secretary, upon the demand of the city authorities of Brook- 
lyn, paid over the $oO,000 to them ; which sum, however, was not 
sufficient to pay the debt and cost, and the balance, so far as I know, 
yet remains unpaid." 

It is evident fi-om this statement that the claimant either regarded 
the condition annexed to the appropriation as in accordance with the 
provisional agreement, or else he made a new contract, in conformity 
with the act, in order to effect the sale. Certain it is, he did undertake 
to remove all incumbrances whatever, including the assessment by the 
city of Brooklyn. It is true that he alleges that he **then and always'* 
protested **that was, on every principle of law and equity, entitled to 
recover the full consideration of said purchase, upon conveyance to tho 
government of a perfect title as of the dau of the amiraci with the de* 
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partment." But there is no evidence of such protest, and the allega- 
tion is inconsistent with the facts proved and his own admissions. 

The act making the appropriation required as a condition precedent 
to the payment that all encumbrances should be removed. Whether 
that is or is not the stipulation of the provisional agreement is imma- 
terial, the money could be paid and recovered only in conformity with 
the provisions of that act; it was paid and received under an arrange- 
ment between the Secretary and the claimant, by which the latter un- 
dertook to remove all encumbrances whatever, so that a perfect title 
should be vested in the the United States for the sum appropriated as- 
required by that act. 

The claimant having recovered all that he was entitled to, or the- 
Secretary authorized to pay under the act and his own agreement, now 
claims to be paid $30,000, the sum reserved and paid on account of 
the encumbrance imposed by the city of Brooklyn, alleging that he was 
ready to convey to the government a perfect title satisfactory to the 
United States district attorney as the tide stood at the execution of the 
contract — ^that is, the provisional agreement. But neither the letter of 
the Secretary which contained the terms of the provisional agreement, . 
nor the act of Congress has any reference to the title as it stood at any 
time, but that of the execution of the conveyance and payment of the 
consideration. The letter of the Secretary required the claimant to • 
make "a perfect title satisfactory to the United States district attorney,. 
New York." The act requires as a prerequisite to the payment of the: 
money that " a good and proper title shall be secured to the United! 
States." Both are of the same import — ^both contemplate that for the^ 
sum appropriated, the title of the United States, whenever acquired^ 
should oe perfect and complete, free from all encumbrances whatever. 

Entertaining these views upon the facts as presented, the committees 
recommend that the bill do not pass. 
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IN THE SENATE OF THE UNITED. STATES. 



Fkbbuabt 27, 1855. — Ordered to be printed. 



Mr. Cooper made the following 

REPORT. 

[To aceompany joint reeoIotiooB H. R. 48 and 49.] 

The Committee on Terriforiesj to whom toas referred the joint retobuum 
adopted by the Hovee of Represent4ifive8f disapproving and anntdling an 
act entitled ** An act to incorportUe the Minnesota and Northwestern RaU-- 
road Companyy^ and an act entitled ** An act to incorporate the Transit 
Rfiilroad Company j^^ passed by the legislative assembly of the Territory 
of Minnesota^ and approved March 4, 1854, having had the same under 
consideration^ beg leave to report : 

That, in March, ]863, when there was no prospect of obtaining a 
grant of lands from the general government to aid in the construction 
of a railroad, the territorial legislature passed acts of the following 
titles, to wit : *^ An act to incorporate the Minnesota Western Railroad 
Company," approved March 3, 1853; "An act to incorporate the 
Louisiana and Minnesota Railroad Company ;" " An act to incorporate 
the Mississippi and Lake Superior Railroad Company ;" and, " An act 
to incorporate the Lake Superior, Puget's Sound, and Pacific Railroad 
Company," approved March 5, 1853, authorizing the construction of vari- 
ous railroads m said Territory, some of which were to run substantially 
over the same route indicated by the act of Congress of June 29, 1854, 
and containing provisions, granting to the companies which should be 
organized under them all lands which should be subsequently granted 
by Congress in aid of the construction of said roads. That, at the 
past session of the present Congress, a bill, making a grant of lands to 
Minnesota to aid in the construction of a railroad therein, was in- 
troduced in this body, and passed by it ; and, while pending in the 
House of Representatives, the act incorporating the ** Minnesota and 
Northwestern Railroad Company," which it is now proposed to dis- 
approve, was passed by the legislature of the Territory of Minnesota, 
in immediate anticipation of said grant by Congress. 

That the object of said act of incorporation was to ensure the con- 
struction of a railroad, in accordance with the provisions contained in 
the anticipated act of Congress, from the southern boundary of said 
Territory, by the way of St. Paul, to some point on Lake Superior. 
That on the 3d day of April, 1854, agreeably to the provisions of said 
act of incorporation, a majority of the corporators therein nam^, 
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amongst whom was neither the governor or secretary of said Territory, 
met in the city of New York, and determined to accept the charter 
under said act, and gave notice of their acceptance to the governor. 

That on the day of May, 1854, books were opened in the cities 

of St. Paul and New York to receive subscriptions for the capital stock 
in said road. That on the 30th day of June, 1864, over a million of 
dollars of the capital stock in said road having been subscribed, and 
ten per cent, thereon paid in, the stockholders met, pursuant to notice, 
in the city of New York, on the 1st day of July, 1854, and selected 
twelve directors, three of whom were citizens of Minnesota, which said 
directors, so chosen, on the same day completed the organization of the 
company by the election of a president, vice president, secretary, trea- 
surer, and solicitor. That the officers so elected accepted their offices, 
and entered upon the discharge of their respective duties ; procured an 
office wherein to transact the business of the company; employed en- 
gineers; purchased and shipped supplies to. proper and convenient 
points near the line of said radroad ; entered into important contracts; 
assumed heavy liabilities, and incurred large expenditures of money in 

Sreparing for the prosecution of the work. That on the 29th day of 
une, 1854, an act entitled "An act to aid the Territory of Mionesola 
in the construction of a railroad therein" was approved by the Presi- 
dent ; and the belief that the lands so granted enured to the benefit of 
the " Minnesota and Northwestern Railroad Company," induced the 
subscription of a large portion of the capital stock of said road and the 
payment of the first instalment due thereon ; and that it also induced 
the said company to commence the survey of the route, to enter into 
contracts, assume liabilities, and incur additional expenses. 

That on the 4th day of August, 1854, and after the stockholders in 
said company had subscribed over a million of dollars of the cajHtal 
^tock and paid in over one hundred thousand dollars thereof, and bad 
perfected its organization, employed its engineers, purchased and for- 
warded supplies for its employes, commenced the survey and location 
of the road, entered into important contracts, assumed liabilities, and 
incurred heavy expenses, an act entitled "An act for the relief of Tho- 
mas Bronaugh, and for the repeal of an act to aid the Territory of Min- 
nesota in the construction of a railroad therein, approved 2§th June, 
.1854," was passed by Congress and approved by the President. 

That on the 23d day ot October, lo54, while the Minnesota and 
Northwestern Railroad Company was engaged in the survey and location 
of said road, an action in trespass, in the name of the United States, 
was commenced by the district attorney of the United States for the 
territory of Minnesota against said company ; that the agent of said 
company being in St. Paul at the time the suit was instituted, accepted 
service of process ; and, for the mutual accommodation and cooveni- 
ence of all parties connected therewith, the pleadings were immediately 
made up; the declaration alleging that the ^* Minnesota and North- 
western Railroad Company" had entered upon certain lands belonging 
to the United States, and had cut and carried away five hundred trees 
of the value, &c. The defendant answered, admitting the entry upon 
the lands describ'^d, and the facts of cutting and carrying away the 
tree^, but justified the trespass, and pleaded the^^^<(^^^inoorporatioQ 
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passed by the legislature of the Territory of Minnesota, March 4, 1854, 
and set up the facts of the acceptance of the charter the opening of 
the books for the subscription of stock; the subscription of over a mil- 
lion of dollars ; the payment of the installment due thereon ; the or- 
ganization of the company, together with all the material facts con- 
nected therewith, and also to the act of Congress of June 29, 1854, 
meiking a grant of land to Minnesota in aid of the construction of a rail- 
road between the points designated in the act of March 4, 1854, incor- 
porating the ** Minnesota and Northwestern Railroad Company." ^ To 
this plea the plaintiff, by the United States district attorney, replied 
by setting up the act of August 4, 1854, for the repeal of the granting 
act of June 29, 1854. To this reply the defendant demurrpd, putting 
in issue the constitutionality and validity of the repealing act of August 
4, 1854, and thus raising the only question in which the United States 
had interest, to wit: The title to the lands granted to the Territory of 
Minnesota by the act of Congress of June 29, 1854, in aid of the con- 
struction of a railroad in said Territory. That the cause was heard in 
the United States district court, of the first district, in the county of 
Goodhue, at the November term of 1854, when the demurrer was sus- 
tained, and judgment entered for the defendant; that an appeal was 
taken thence to the supreme court of said Territory, wherein the cause 
was again heard, at the December terra of said court, and the decision 
and judgment of the court below affirmed. Thence a writ of error 
being sued out by the district attorney, on behalf of the United States, 
the case was brought into the Supreme Court of the United States, 
wherein it is now pending. The question having been thus presented, 
involving the rights of the United States on the one hand, ana those of 
the Territory and company on the other, the committee can perceive no 
reason why Congress should, by its interference, attempt to influence 
the decision of a question, the adjudication of which belongs exclusively* 
to the Supreme Court of the United States. Should this court decide 
that the United States has parted with its title to the lands, notwith- 
standing the repealing act before referred to, the government can have 
no interest in following the grant into the Territory of Minnesota, for 
the purpose of controUing the legislation thereof, and determining what 
particular company shall be entrusted with the construction, of the con- 
templated road. 

The committee is aware that the act of March 3, 1849, for the or- 
ganization of the territorial government of Minnesota, provides that, 
" all the laws passed by the legislative assembly and governor shall 
be submitted to the Congress of the United States, and, if disapproved, 
shall be null and of no effect ;" but it does not believe that it was the 
intention of that act to give to Congress the power to interfere with the 
domestic and municipal concerns of the people of the Territory ; but 
that it was originally intended as a check upon wild and extravagant, 
or hurtful and oppressive legislation. This view of the spirit and 
meaning of the act is strengthened by the fact, that the same section 
of the act which reserves to Congress the power to disapprove, confers 
upon the legislature of the Territory the right to legislate upon " cJl 
rightful subfecUJ'^ 

It is not alleged that either of the laws proposed to be d>f^FP/¥|¥f4 
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by the joint resolutions under consideration is hurtful or extravagant, 
or that the " subject of legislation" is not a ** rightful" one- The laws, 
themselves^ are the mere transcripts of acts passed upon similar sub- 
jects in the States, and are no more objectionable ; and the only rea- 
son urged for their disapproval, so far as as the committee has been 
informed, is, that the governor who approved, and the secretary of ihe 
Territory who certified the laws, are corporators under them ; and it is 
assumed that they are, therefore, " beneficiaries." This conclusion is 
neither sustained by the facts nor by legal and just inference. A cor- 

S orator is the mere agent of the company whose duties are prescribed 
y law ; and in the case of the act incorporating the Minnesota and 
Northwestern Railroad Company their duties were to accept the char- 
ter, open books for the subscription of stock, give notice to the stock- 
holders when a definite amount had been subscribed, and pay over to 
the proper officer of the company, when organized, the per cenlage 
received upon the subscriptions. These things done, the functions of 
corporator ceased ; nor was the corporator, under this act, a beneficiary, 
even so far as to receive a compensation for the acts performed by him. 
The only legitimate means of oecoming interested in the company, or 
a " beneficiary" under the law, was by subscribing for a portion of the 
capital stock. This both the governor and secretary had a right to 
do ; but not having availed themselves of it, they have no interest in 
the company, and, consequently i are not beneficiaries. 

By disapproving the act of incorporation of the " Minnesota and 
Northwestern Railroad Company," should the Supreme Court decide 
that the grant of lands was good to the Territory, and the act of Con- 
gress of August 4, 1854, unconstitutional and inoperative, it would have 
the effect of legislating the lands granted to the Territory out of the 
hands of one company into those of another, and thus deprive the peo- 
ple of the Territory of the right to select the company to build the road. 
Such is not the policy of the government, as is manifested by its ac- 
quiescence in the legislation of the Territories heretofore. 

Had Congress intended to exercise a general supervisory power over 
the legislation of the Territories, and the regulation of their municipal 
affairs, it would have done it in direct and positive terms, and not by a 
vague and negative reservation of such power. The act would have 
declared that the laws passed by the legislative assemblies should not 
go into effect until submitted to and approved by Congress. 

But even supposing that Congress docs possess that general super- 
visory power over the legislation of the Territories, there being no 
time limited within which the power shall be exercised, all the rules of 
justice, reason, and law require that it shall be done within a reasonable 
time J and what a reasonable time is must be determined by the cir- 
cumstances. 

In acts of incorporation, where individual rights are always necessa- 
rily more or less involved, and where each day's sufferance adds to 
their strength and permanency, it is incumbent upon Congress to act 
without delay. As soon, therefore, as the existence of such an act is 
brought to the knowledge of Congress, justice requires that it should 
be acted upon. If it is not, the natural and legal presumption arising 
by the delay serves as an encouragement to those having interests in- 
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volved under it to prosecute the objects of such act, and the power to 
disapprove it would be forfeited. Did a different rule obtain, and Con- 
gress had the power at any lime to disapprove territorial enactments, 
no right acquired under such enactment^, no matter how long enjoyed, 
would be either certain or sacred from violation. Were such a rule to 
be insisted upon, the spirit of enterprise and improvement would be not 
merely checked, but absolutely destroyed; the sources of wealth in the 
great west would remain undeveloped ; business operations would be 
paralyzed ; the settlement of the Territories delayed, and the millions 
of acres annually subdued and made productive by the sturdy and 
industrious pioneer would remain a wild and uncultivated waste. All 
law, by reason of the uncertainty of a4)art, would soon become ob- 
noxious to a people who suffered from its observance ; lawlessness 
would be the result, and the evils consequent upon such a state of gov- 
ernment would be incalculable. 

It will be recollected that all laws passed by the legislative assem- 
bly of Minnesota go into operation as soon as they are approved by the 
governor, unless therein otherwise provided; "consequently, those 
which it is now proposed to disapprove have been in actual force for 
nearly twelve months. Of this time. Congress has been in session eight 
months, five of which immediately succeeded the enactment of these 
laws. The act incorporating the •* Minnesota and Northwestern Rail- 
road Company," was formally laid before Congress in the reports of one 
of its committees, at the last session, and restrictions were proposed, by 
these reports, upon the 19th section of that act ; the only objectionable 
feature then discovered in it, and that only to become operative in case 
this company should refuse to accept the charter ; and it was not only 
thus formally brought to the notice of Congress, but was discussed by 
it, and legislation was had, with especial reference to it, and the com- 
pany incorporated by it. That was the time for Congress to express 
Its disapproval, and having failed to do so, it should now hesitate to 
impair rights which have become vested. Congress having acted upon 
this law, proposed restrictions upon it, discussed it, and legislated re- 
specting it, sliould not now disapprove an act of territorial legislation 
against which notliing can be fairly objected. By this action it virtually 
approved the law, and having so approved it, thereby, in the strongest 
manner, signifying its intention not to disapprove, it cannot now recon- 
sider, justly and rightfully, what it then dia, at the sacrifice of the rights 
of individuals acquired under it. 

That it is not the intention of the act of 1849 to confer upon Congress 
a general supervisory power over the legislation and domestic regula- 
tions of the Territory of Minnesota, is strengthened by a reference to 
the history and development of our territorial organizations. 

In the early periods of the republic it was not the usage to allow the 
people of the Territories, in the first instance, to have any voice in the 
enactment of their laws. The power was conferred upon the gover- 
nor, judges, and other territorial oflScers, who were appointed by the 
President and Senate, with the power to collate and select such laws as 
they should find in force in the several Slates of this Union, and which 
they might deem adapted to the wants and condition of the people of 
the Territories, and to declare them in force, without the consent of 
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the people or the sanction of any legislature. So long as this system 
prevailed, there was a manifest propriety in requiring the governor and 
judges to lay those laws before Congress, to the end that, if disap- 
proved, they should be null and void. 

But when, in the progress of fegal and political reforms and develop- 
ments, the right was conferred upon the people to make their own laws, 
through a legislative body, elected by themselves, the reason for this 
provision, reserving to Congress a supervisory power over their laws, 
entirely ceased ; especially so long as the veto power was vested in a 
governor appointed by the President and Senate, by the proper exer- 
cise of which the rights of the United States are amply protected 
against improper legislation. The retention of this right of disapproval 
in our territorial organizations for so long a period after the reasons for 
its adoption had ceased, adds only another to the innumerable and 
familiar instances, rin the jurisprudence of our own and other countries, 
of perpetuating legal provisions, forms, and customs, for a long period 
of years, after the causes which induced it, or the objects to be accom- 
plished by it, had ceased to exist. In the new Territories recently or- 
ganized, this right of disapproval has, by common consent, been aban- 
doned, as being no longer either necessary or useful ; and the commit- 
tee can perceive no reason why it should be retained in Minnesota, 
after it has been surrendered in the other Territories. The attention 
of the committee has been especially directed to the consideration of this 
point by a memorial adopted by the legislature, of Minnesota, now in 
session, to the Congress of the United States, asking for the repeal of so 
much of the organic act of said Territory as reserves to Congress the 
power to disapprove the laws passed by the legislative assembly 
thereof. Regarding this prayer of the legislature of Minnesota as being 
reasonable, and in accordance with those principles of popular rights 
and self government which have been recognized and established in 
the other Territories, the committee recommend that the joint resolution 
of the House of Representatives, proposing to disapprove the act en- 
titled '* An act to incorporate the Minnesota and Northwestern Railroad 
Company," be amended, by striking out all after the word resolved, 
and inserting a clause repealing the provision of the organic act of the 
Territory of Minnesota which requires " all laws passed by the legis- 
lative assembly and governor to be submitted to Congress, and if dis- 
approved, to be null and of no effect," and that the Senate pass the 
resolution in that form and ask the concurrence of the House of Repre- 
sentatives therein ; and the committee, being of the opinion that it is 
inexpedient and improper to disapprove an act entitled "An act to in- 
corporate the Transit Railroad Company," as proposed by another 
joint resolution of the House of Representatives, recommend that the 
same be rejected. 
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IN THE SENATE OF THE UNITED STATES. 



February 28, 1855. — Ordered to be printed. 



Mr. Mason made the following 
REPORT. 

[To mccompany Senate resolution 46.] 

The Committee an Foreign Relations^ to whom was referred the joint resolu- 
tion to authorize the payment to William De Forrest of the sum of twelve 
thousand dollars^ for a guantity of yowder destroyed at Puntas Arenas^ 
report: 

The petitioDer, a citizen of the United States, alleges that he was 
owner of a large quantity of gunpowder, which was stored at Puntas 
Arenas, on the coast of Central America, near to the town of San Juan, 
(called otherwise Greytown,) on said coast ; that he was engaged in 
commerce at San Juan at the lime, and said powder was brought there 
by him in course of trade ; that in July, 1854, after said town of San 
Juan had been bombarded and burnt by Commander Hollins, of the 
navy of the United States, under orders, as he alleged, from this gov- 
ernment, and on the next day thereafter the agents of the Transit 
Company of the United States, being American citizens, fearing that 
after Commander Hollins and the vessel of war he commanded should 
leave San Juan, the inhabitants of that town would wreak their ven- 
geance against American citizens because of the act of Commander 
Hollins sJbresaidin destroying said town, by setting fire to said powder 
and thereby destroying the property of said American Transit Com- 
pany, requested Commander Hollins to cause the said powder to be 
destroyed, which he did accordingly, by sending his men there and 
throwing it into the bay or river. This fact and the above reason for 
it are proved by Commander Hollins. 

It appears that there was so destroyed about twenty thousand 
pounds of powder in store ; that the American Transit Company had 
larse and valuable buildings and other property at Puntas Arenas, 
which is the Atlantic terminus and depot of that company on their 
inter-oceanic route by the river San Juan and the lake Nicaragua to 
the Pacific, and if so large a quantity of powder had been exploded, 
there is no doubt all of said property must have been thereby de- 
stroyed. 

The committee mean to express no opinion as to the construction 

E laced on the orders of his government by Commander Hollins when 
e destroyed San Juan, because the present occasion does^ot call for 
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it. The violence and insults ofiered to a minister of the United Stales, 
returning home from Central America, via San Juan, in the same year, 
by the inhabitants and self-styled authorities of said town, were such 
as to induce said minister to engage a large body of American citizens 
(also at the time returning home by said transit route from the Pa- 
cific) to remain at Puntas Arenas, to guard the property of said Iran- 
sit company, and protect American citizens there from violence and 
outrage by the inhabitants of said town. Which act of said minister 
was afterwards recognized by Congress in paying the expenses of said 
guard, and the committee consider that the same sense of justice or 
obligation which influenced Congress to defray the expense of guarding 
American property at that point from depredation should extend a 
fortiori to indemnity for property of an American citizen at the same 
place, actually destroyed by an oflBcer sent there with a part of the 
public force to demand reparation and indemnity, in the name of his 
government, of those from whom the violence on both occasions was 
apprehended. In thus determining, however, the committee by no 
means imply any obligation on the government for indemnity for any 
losses sustained by any persons at the town of San Juan, where the 
same was destroyed, as aforesaid — a question not before them. 

The committee exhibit, as a part of this report, a letter irom the 
Secretary of Slate, to whom the claim was referred for an opinion, and 
report a joint resolution accordingly : 

Department of State, 

Washington, February 23, 1855. 

Sir : The memorial of Mr. De Forrest (the same which you sent to 
me) has been submitted to the department, and I believe the facts in 
relation to the transaction are, in the main, true. I would suggest a 
modification of the resolution in regard to the sum to be paid, and ad- 
vise that it should provide for the payment of the fair value of the pou)der 
belonging to Mr. De Forrest at the time of the destruction thereof, not 
exceeding the sum of $12,000. 

I think the fact of the value, as well as of the ownership of the pow- 
der at the time it was destroyed, should be inquired into. 

I have the honor to be, sir, very respectfully, your obedient servant, 

W. L. MARCY. 

Hon. James M. Mason, 

C/iairman Committee on Foreign Relations, Senate. 

P. S. — The papers which accompanied your letter are herewith 
returned. 
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March 1, 1855. — Ordered to be printed. 



Mr. JoNBS, of Iowa, made the following 

REPORT. 

[To accompany bill S. 691.] 

The Committee on Pennons^ to whom was referred the 'petition of Anthony 
PhdpSf a soldier of the revolution^fora pension^ report: 

That petitioner, now 92 years of age, was a soldier in the militia 
under General Clark, in the war of the revolution, and served a term 
of about twelve months. That he applied to the bureau for a pension, 
under the act of June 7, 1832, some time during the year 1834, and his 
claim was rejected, on account of the absence of all record evidence as 
to his services ; the records of the militia under General Clark being 
nearly all lost or destroyed. He has, from time to time filed such 

Earole evidence as he could find, but the bureau still rejecting his claim, 
e appeals to Congress. 
The committee are satisfied, from the evidence furnished, of the truth 
of the above statement, particularly from the affidavit of Mason Lans- 
ibrd, himself a soldier under Clark, and now on the pension list. They 
therefore report a bill for his relief. 
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IN THE SENATE OF THE UNITED STATES. 



March 1, 1855. — Ordered to be printed. 



Mr. Jones, of Iowa, made the following 
REPORT. 

[To accompany bill S. 692.] 

The Commute an Pensions^ to whom teas re/erred the petition of Daniel Do- 
land for peTmon, respectJiiUy report : 

That said Doland enlisted on the 1st of Au&;ust, 1846, and was dis- 
charged on the 10th of the same month. The rolls return him dis- 
charged on writ oi habeas corms as a minor, but he alleges that he was 
discharged for disability resulting from a sprain received while " drill- 
ing," and that he received a certificate to tnat efiect, which he has lost. 

The affidavits accompanying the petition show that he was not a mi- 
nor in 1846— that he was a sound and healthy man when he enlisted, 
and that he is now three-fourths disabled from disease of the veins of 
the left leg. Two surgeons of the army certify to the character of the 
disease, and the degree of disability, and the captain of the company in 
which he enlisted makes oath to the fact of said disease having been 
incurred as alleged by petitioner, and that the surgeon of the regiment 
is now dead ; and although there is among the papers a letter of Dr. 
Coolidge, U. S. A., giving it as his opinion that the disease could not 
have originated and progressed so as to unfit him for duty in ten days, 
yet your committee think it highly probable that the statement of the 
petitioner is true, and the return on the rolls an error. The presump- 
tion is, until shown to the contrary, that every soldier, at the time of his 
enlistment is " sound and able-bodied," and the nature of the disease of 
which Doland suffers is such that the most careless examination could 
not have failed to detect its presence. The committee are satisfied 
that he is entitled to an invalia pension, a report and bill for his relief. 
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March 1, 1855. — Submitted, a^rreed to and ordered to be printed. 



Mr. Thompson, of Kentucky, made the following 

REPORT. 

The Committee on Private Land Claims ^ to vAomtvas re/erred the " petition 
of Alexander McKee^ praying the passage of a law authorizing him to 
locate certain lands in the territory acquired from Texas, on copies of 
certificates, which have been lost while in possession of the United States" 
have had the same under consideration, and submit the folhuing report: 

Facts shown by the records on file in the office of the Solicitor of the United 
States Treasury, bearing on the petition. 

On the 21st June, 1834, the following certificate was issued by the 
supreme government of the free Stales of Coahuila and Texas, to John 
T. Mason, under a contract and amendments thereto, previously made 
with said government by said Mason : 

[No. 4.] 

[Translation.] 

Supreme Government of the free State of Coahuila and Texas. 
Francis Vidourei Y Villa Senor, Constitutional Governor of the 
free State of Coahuila and Texas. 

I certify, that according to powers vested in this government, and 
in conformity with a contract entered into with John T. Mason, on the 
19th day of June, of the present year, he is authorized to sell, by virtue 
of this certificate, eleven leagues of land out of the vacant lands in 
Texas, to wit : (four of temporal and seven of grazing,) to any person 
whatever, who may choose to purchase them. I declare and require 
that this certificate shall be received as the evidence of the right and 
concession of said lands, and for the purpose of issuing the correspond- 
ing titles, the appointment of a commissioner has been decreed. 

I also make it known that the said lands cannot be subjected to any 
payment nor condition in regard to the State, than $785, for which the 
said lands are responsible, and that they be settled by one family at 
least, within six years, under the penalty of losing them, if this last 
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condition be not complied with, but from all other conditions they are 
absolved. 

In testimony whereof I give these presents in the capitol city of 
Monclova, on the 21st June, 1834. 

[l. s.] FRANCIS VIDOURRI Y VALLA SENOR. 

J. Antonio Padilla, Secretary. 

[Here follows John T. Mason's assignment, in blank.] 



[Translation of treasurer's receipt.] 

Treasury of the frbb State of Coahuila and Texas. 

The citizen John Joseph Delqado, treasurer, for the time being, of 
the State of Coahuila and Texas. 

I certify that in the book of receipts and expenditures of the office 
under my charge, there is registered the followmg entry: 

"On the 25lh of May, 1835, John T. Mason has filed in money and 
bills the sum of $785, the entire value of certificate No. 4, which the 
supreme government issued on the 2lst June, 1834, in virtue of I he 
contract lor three hundred leagues of land which on the 19th of the 
same month and year, was celebrated with said government." And 
at the request of the party interested, these presents are given, at the 
Hacienda de Hermanas, the 25th May, 1835. 

JUAN JOSE DELGADO. 

[A copy of but one of the certificates and receipts is here given ; tlie 
other is precisely similar.*] 



The above certificate and receipt, and another numbered by the Sol- 
icitor of the Treasury 877 and 87o, and both of which are now owned 
by the petitioner, were sold by John T. Mason to Samuel Swartwout, 
and were by Mason transferred— one of them to William Dumont, and 
the other to Henry Ogden, citizens of Mexico, who respectively declare 
in writing, sealed and witnessed, and of which copies are on file, "that 
the said transfers were made to them in trust, for the use and benefit of 
said Samuel Swartwout." — (See copies here filed, marked 14 and 15 ; 
see, also, copy of Swartwout's letter, numbered 16.) 

Swartwout executed a deed of trust to William Young, President of 
Mount Savage Iron and Coal Company, conveying, among other things, 
the two before mentioned certificates, they were advertised by the Sol- 
icitor of the Treasury, sold and purchased, as set forth in my petition 

Historical facts. 

Before the certificates could be located by Mason on Texas land, sbe 
declared her independence, and after maintaining her declaration in 
convention, repudiated all the certificates for lands issued in behalf of 
Mason and others, sbe was received into the Union with the declaration 
that none of the aforesaid certificates could be entered on her territory. 
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After her reception into the Federal Union, to wit, in 1847, the agent 
of the United States sold the land certificates, and made conveyance 
thereof. 

In September, 1850, an act of Congress was passed and approved, 
commonly called the Texas compromise act, (which is referred to,) by 
the acceptance of which Texas cedes to the United Slates a portion of 
the identical territory originally subject to entry by the certificates sold 
by Mason to Swartwout. 

Argument by legal reference. 

United States District Court. 

19. Where a person conveys land in which he has no interest at the 
time, but afterwards acquires title to the same land, he will be estopped 
from claiming in opposition to his grantee ; Jackson rs/Murry, 12 John., 
201, Stephens vs. Stephens, 13 John., 316. 

A covenant that neither the grantee nor his heirs shall make any claim 
to the land conveyed, though not technically a warranty is a covenant 
real, which runs with the land, and estopps the grantor; Fairbanks w. 
Williamson, 7 Greenleaf, 96. 

Compare the covenant in deeds marked 17 and 18 with above. 

See also case of Brown vs. McCormick, 6 Watts, 60 ; Reeder vs. 
Craig, 3 McCord, 411 ; Miller vs. Bagnell, 3 McCord, 429 ; Somers vs. 
Skinner, 3 Pick., 52 ; Comstock vs. Smith, 13 Pick., 116. 

Deed or transfer numbered 19 shows the conveyance of Captain 
Price's purchase of certificate No. 877 to petitioner. 

From the foregoing facts, a )d the law referred to, arising thereon, 
the committee are of opinion that the petitioner has shown a strong 
equitable, if not a legal right, to demand of the government a confirma- 
tion, to some extent at least, ot the lands claimed by the petitioner. 
The government has received the money of the petitioner, in consider- 
ation for which she transferred by deed her interest in and to the said 
certificates, which at one time could have been located upon the lands 
acquired from Texas under the compromise act. 

The precise extent of the relief that should be granted, your commit- 
tee will not say, but they are fully of the opinion that the petitioner has 
a meritorious case, which recommends itself favorably to the consider- 
ation of Congress. Owing to the near approach of the adjournment, 
and the belief that this case could not receive the time for consideration 
commensurate with its magnitude, your committee ask to be discharged 
from its further consideration. 
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